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ter, I have received the following contributions: 
Messrs. Giles & Gurney, Orlando, Fla. .__..$25.00 
Hillsborough County Bar Association... 50.00 


Total $75.00 
These subscribers did not get credit in my original 
report, and therefore their names were not published 
as subscribers in your last Law Journal. I shall very 
much appreciate it if you will make a_ statement of 
these additional names and amounts in your next issue. 
Cordially, 
G. P. GARRETT. 


APPOINTMENT OF SPECIAL COMMITTEE 
Mr. W. B. Dickenson, Chairman, 
Tampa, Florida. 
Mr. Ed Davis, 
Orlando, Florida. 
Judge J. C. Cramling, 
Miami, Florida. 
RE: Special Committee on Psychiatric Juris- 
prudence. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


At the Memphis meeting of the American Bar As- 
sociation the report of its committee on Psychiatric 
Jurisprudence for 1928-29 was unanimously adopted, 
both by the Section of Criminal Law and Criminology 
and by the American Bar Association itself. 
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Very truly yours, 
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This review is primarily addressed to the question 
as to whether and under what conditions, if such 
may be done in any event, the certificate of acknowl- 
edgment of a married woman to a deed or mortgage 
relating to her separate statutory property and that 
given by the officer of her acknowledgment -in the 
case of homestead may be impeached as against an in- 
nocent third party in a state of case in which the cer- 
tificate is regular in form and contains the required 
recitations, but which instrument, though signed by 
her, was not in fact acknowledged by the married 
woman through personal appearance before the officer. 
Our review will be restricted to this state of case, and 
all other questions and conditions, if such be adverted 
to, will be understood to be only incidental, and our 
discussion and argument will be accepted as not ar- 
ranged to conclude those inquiries lying outside the im- 
mediate scope of our purpose as above outlined. 

The frequently appearing announcement in the ab- 
abstract that the certificate of the officer to the a: 
knowledgment of a deed may not be impeached, and 
that the officer himself, will not be heard to that pur- 
pose, nor will the testimony of the party whose ac- 
knowledgment purports to have been taken be accept- 
ed as sufficient in itself to successfully impeach such 
acknowledgment, has furnished the urge for the writ- 
ing of this article. As a further contributing cause in- 
spiring the article, we acknowledge to a desire to re- 
fute the doctrine contained in the opinion rendered in 
the case of McClure vs. American Nat. Bank of Pen- 
sacola, 64 So. P-427 (67 Fla. 422), which we shall 
hereinafter examine critically. Our purpose is encour- 
aged by a wish to see that our jurisprudence shall be 
kept free from the criticism of paradox, and conflict 
with a system of established principles which time, ex- 
perience, logic and the inventions of necessity have 
blended into a conscientious whole deservedly called 
the law. In this behalf the writer acknowledges to a 
proper modesty and respect for judicial announcement, 
but we cannot surrender to diffidence for dread that 
it may be criticised that we aspire to Solon’s seat in 
the kingdom of the Law. 

The question topically stated above suggests the 
statutory requirements relative to acknowledgment of 
conveyances by a married woman conveying her sep- 
arate estate or in the conveyance of a homestead in 
the State of Florida. The Statute with reference to the 
acknowledgment to a married woman’s conveyance of 
her separate estate appears as Section 3803, General 
Revised Statutes of the State of Florida, 1920, Com- 
_ piled Gen. Laws, 1927, Sec. 5676. In the case of the 
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conveyance of a homestead, we would hold in mind the 
provisions of the Florida Constitution. In each ease the 
husband must join and the wife must acknowledge the 
deed before some officer authorized to take acknowl- 
edgments, separately and apart from the husband and 
the officer shall recite that she executed the same 
freely and voluntarily and without compulsion, con- 
straint, apprehension, or fear of or from her husband, 
and the officer’s certificate shall set forth all the fore- 
going requirements. 

This review may be premised with the observation 
that Section 3803, General Revised Statutes of Florida, 
Sec. 5676, Compl. Gen. Laws, 1927, requires that to 
render such a conveyance effectual to pass a married 
woman’s estate, she must acknowledge before some 
officer, separately and apart from her husband. The 
married woman must appear before the officer and on 
that occasion separate and apart from the husband 
she must acknowledge the instrument in the manner 
provided by the Statute, the doing of which meets one 
requirement of the Statute for the purpose of fixing 
the jurisdiction of the officer to make his certificate. 
Another requirement of the Statute is that after the 
married woman has appeared before the officer and 
after she has acknowledged the instrument in manner 
required of her, then, the officer shall certify compli- 
ance with all of the foregoing requirements, mean- 
ing that in the exercise of his jurisdictional power as 
thus invited and fixed by the appearance of the mar- 
ried woman and her acknowledgment of the execution 
of the instrument, it becomes a part of his perform- 
ance jurisdictionally to recite or make a finding that 
the married woman did in fact appear before him and 
make the required acknowledgment. The act of the 
married woman in appearing before the officer and 
making her acknowledgment creates the circumstance 
for the exercise of jurisdiction by the officer, who, 
when this circumstance does not exist, is without jur- 
isdiction and anything which he might otherwise do 
would be absolutely void and without potency 
to effect a transfer of real estate by deed of a mar- 
ried woman in the State of Florida. In order that the 
certificate and recitations of the officer shall have 
effect, he must in proper manner acquire jurisdiction. 
When the married woman was not before the officer 
to make the acknowledgment, then the officer was 
without jurisdiction to perform the acts made manda- 
tory in the case of the execution of the deed and its 
acknowledgment by the wife. The acquirement of juris- 
diction by the officer is quite as imperative in cases of 
acknowledgment of conveyance by a married woman at- 
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tempting to convey her separate property as in the case 
of the conveyance of a homestead in which both hus- 
band and wife shall join under the provisions of the 
Florida Constitution. 

We introduce this review with a statement of the 
law as we interpret it: the certificate of the officer as 
to the acknowledgment of a deed of conveyance or 
mortgage is a quasi judicial act and where the person 
executing the instrument is. before the officer and he 
undertakes to act officially, the certificate of the of- 
ficer, when made as the law requires, is, in the ab- 
sence of fraud or duress, conclusive as to the facts 
stated in the official certificate. Where fraud inter- 
venes or taints the act either in the procurement of 
the acknowledgment or in the certificate of the officer, 
then as between all parties effected by knowledge 
thereof, the certificate may be impeached, but as to 
parties who take without notice of the fraud and for 
value, the certificate of the officer is conclusive, ex- 
cept in instances where the married woman did not 
in fact appear before the officer and acknowledge exe- 
cution so as to invite the exercise of jurisdiction for the 
purpose of making the certificate. We emphasize that 
in order for the certificate of the officer to stand un- 
impeachable and conclusive, the pre-existent circum- 
stances necessary to invite the exercise of jurisdiction- 
al power is required to exist. The married woman must 
actually appear before the officer for the purpose of 
making the required acknowledgment in case of the 
conveyance of her separate property. In this manner 
he has taken her acknowledgment and through this 
means the officer acquires jurisdiction to make recit- 
als, which when done must stand unimpeachable when 
innocent third parties become concerned. 

These recitals may be false and fraudulent, but 
they constitute matters adjudicata and such recitals 
will protect conclusively as a judicial finding or judg- 
ment, and cannot be impeached for fraud as against 
an innocent person taking for value. Where the mar- 
ried woman does not appear before the officer and ex- 
press her acknowledgment of the instrument and per- 
forms no act and does no deed which could import an 
attempted compliance with the law that she personal- 
ly appeared before the officer and made the acknowl- 
edgment separate and apart from her husband, then 
there could be no acknowledgment in fact, nor could 
there by any circumstances existing, which by con- 
struction could import such a performance on her part 
as the Statute contemplates for the purpose of fixing 
the jurisdictional right of the officer to perform the 
judicial act required by Statute. In such case a pur- 
ported certificate of acknowledgment duly prepared 
and signed under the seal of the officer in due form is 
wholly ineffectual and impotent to effect a transfer of 
the married woman’s real estate, and the certificate 
of acknowledgment is void in toto and is impeachable 
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as against all parties though they may be innocent 
and take for value. An officer’s jurisdictional power 
is created either by constitutional provision or statu- 
tory enactment. The right to exercise that power de- 
pends upon jurisdictional circumstance and fact. The 
officer’s domain of jurisdiction is fixed by law and 
the right of exercise of the jurisdictional power rests 
upon proper invitation and existence of those circum- 
stances contemplated and required for the exercise of 
that jurisdiction. There must be an appeal to jurisdic- 
tional action by pre-existent conditions and circum- 
stances over which the officer has power and which 
shall call into exercise that power, without which his 
jurisdiction is dormant and rests merely in constitu- 
tional or statutory definition. The law creates the of- 
fice and with it defines the jurisdiction. The officer 
may act only within that jurisdiction and may exercise 
his jurisdictional power only when the circumstance 
is existent for its exercise, without which any act per- 
formed or pretended to be performed is absolutely void 
and may be impeached as against all parties who may 
prefer the defense of innocence. 

In this connection, the cases of Holland, et al vs. 
Webster, 29 So. 625 (Fla.) and Hall vs. Forman et 
al, 114 So. 560 (Fla.) will be read with interest. From 
the former case the following is quoted: “It is set- 
tled in this state that when a married woman has ap- 
peared before a magistrate, having signed a deed and 
acknowledged it, and he certifies a full compliance 
with the statute, his certificate, except fraud or duress 
be shown, must be held conclusive of the facts it as- 
serts.” By this statement it should be clear that the 
preceding announcements correctly reflect the attitude 
of the Florida Supreme Court in a circumstance to 
which they are addressed, allowing for the present to 
be aside the particular circumstances and the treat- 
ment thereof by the court in the criticised case of Mc- 
Clure vs. American Nat. Bank, 64 So. 427. Where she 
has appeared before the officer and made her acknowl- 
edgment, she cannot impeach it. But in such case where 
fraud has been imposed on her, she may impeach the 
acknowledgment provided the rights of an innocent 
third party have not intervened; but where she has ap- 
peared before the officer and made her acknowledg- 
ment an innocent third party will be protected even 
though fraud has been imposed on her. Again, where 
she has not appeared before the officer and made the 
acknowledgment as required by law, then whatever the 
fraudulent potion she has served to an innocent party 
by her own act, the execution of the deed in the cir- 
cumstance and for the purpose concerned in this article 
falls short of requirements to divest her property right 
and this may not be accomplished by estoppel or im- 
puted fraud, however nefarious, however deliberate, 
and whatever the toll it takes. This principle has been — 
consistently congealed in every decision that has been 
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handed down by the Supreme Court of this State where 
the question was concerned, even so late as that of 
Hall vs. Forman et al, 114 So. 560 (Fla.) and is now 
well entrenched as a rule of property, notwithstanding 
since this manuscript was prepared a few months ago, 
within the last few days a current newspaper carries 
a notice of the action of a Federal referee in holding 
to the contrary on the ground that such a holding would 
open the flood-gates to fraud. But let it be said that 
the Constitution and Statutes of this state were writ- 
ten prior to the date of that holding in which the writ- 
er has no other interest than to dogmatically pro- 
nounce it in error; we do not say it was not wrong in 
the married woman to flirt with fraud, and some of 
us may see it that she was too much favored by the 
law and the Constitution. Where she executes a deed 
conveying her separate property, the requirements are 
statutory. Where she joins in the conveyance of a 
homestead or mortgages her separate property to se- 
cure a debt of her husband, the requirement is Con- 
stitutional as well. 

In the case next below cited the husband and wife 
had executed a mortgage on the homestead and the 
mortgage was being sought to be foreclosed. The re- 
sult of the decision is that the married woman must 
appear before the officer as the statute requires in or- 
der that under the constitutional direction the hus- 
band and wife may join in the execution of a deed, and 
where the wife fails to come before the officer to make 
the acknowledgment and attempts to do so by tele- 
phone, it was held that the deed of conveyance was 
impotent to make the transfer. In this case, it will be 
observed that the interest of a third party was at stake 
and it also must be assumed that this third party was 
innocent of the fact that the acknowledgment was not 
taken as provided by law. It must be therefore conclud- 
ed that the certificate of the officer in such case can- 
not be conclusive as against the married woman and 
that the certificate is subject to impeachment even as 
against a third party who might be innocent of the 
circumstance that the married woman did not in fact 
appear before him. The question is jurisdictional and 
renders absolutely void the instrument as a means of 
transfer of the homestead. See the case of Hutchin- 
son vs. Stone, 84 So. 151 (Fla.). 

In the next case cited, the bill was filed by a mar- 
ried woman against her husband and one Shad. Shad 
had purchased certain land under a deed executed by 
one Gilley, who was the immediate grantee of the com- 
plainant and her husband. It was alleged that the prop- 
erty was a homestead and that the wife did not sign 
the deed voluntarily but signed it under certain con- 
straints, misapprehensions, and frauds participated in 
by the husband and the immediate grantee. The cer- 
tificate of acknowledgment was in regular form but the 
statements therein made were impeached by the bill. 
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In this case it is not alleged that the second purchaser 
was party to any fraud or had knowledge of the falsity 
of the certificate. The court held that the wife was 
not given the opportunity and did not in fact acknowl- 
edge the deed separately and apart from the husband 
in the manner provided by law and that it was not exe- 
cuted in a manner effective to pass title. The result is 
that in this case the court held that the acknowledg- 
ment could be impeached even as against the purchas- 
er, who must, under the circumstances of this case have 
been innocent of the falsity of the statements contain- 
ed in the certificate. Shad vs. Smith 76 So. 897 (Fla.) 
This case reaches even further than the doctrine for 
which we contend. The woman actually appeared before 
the officer and acknowledged the deed, possibly so held 
on the idea that the purchaser from the grantee could 
acquire no better title than he through whom he claims 
for which authority will be found in the case of Key 
West etc. vs. Porter, 58 So. 599, especially at page 610, 
Ist. col. (Fla.) 

We now give attention to the case of Shear vs. 
Robinson, 18 Fla. 379, especially at pages 443 and 444. 
In this case, the husband and wife executed a mortgage 
to one Robinson covering the wife’s separate property 
to secure several notes made by Robinson for supplies. 
It was contended on the one hand that these supplies 
were furnished for the separate use of the wife. On the 
other hand, this was in dispute; however, this fact is 
not controlling. It is not charged that the mortgagee 
had knowledge of the facts upon which the impeach- 
ment of the execution and acknowledgment rested and 
therefore it will be assumed that the mortgagee had 
no such knowledge. It was attempted to be shown by 
the defendant that the wife’s acknowledgment was not 
taken upon a separate and private examination in the 
manner provided by law. The court opinion recites that 
it had been repeatedly held that the certificate of ac- 
knowledgment of a deed by a married woman is con- 
clusive unless fraud be clearly shown by competent 
witnesses and that the testimony of the parties alone 
was not sufficient to overcome the facts recited in the 
certificate, nor would the testimony of the magistrate 
be taken to contradict his official certificate. But it will 
be observed that the party came before the officer 
and acknowledged the instrument. His jurisdiction 
was invited and put into exercise. In that circumstance, 
unless fraud is clearly shown, the acknowledgment can- 
not be impeached and, moreover, even though fraud was 
perpetrated on her, still there can be no impeachment 
of the acknowledgment where the rights of an inno- 
cent third party are involved; but contra in a case in 
which she did not come before the officer in fact to 
make the acknowledgment. 

The Florida court in the instant case then con- 
cludes its review of this principle with the following 
statement: “In the present case, Mrs. Shear does not 
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repudiate the execution or acknowledgment of the deed, 
either upon the ground of fraud, forgery, or duress, and 
we must give to the magistrate’s attestation its legal 
effect as it stands.” It will, therefore, be observed that 
it is only held in this opinion that the certificate of ac- 
knowledgment, not the acknowledgment itself, is con- 
clusive. Between the parties except for fraud, and as 
between the parties and an innocent purchaser, the cer- 
tificate cannot be impeached even for fraud. But it is 
not held by this decision nor could any conclusion there- 
from be justified, that the fact of acknowledgment it- 
self or the certificate of acknowledgment made by the 
officer of certain facts could not be impeached where 
there was not in truth an acknowledgment in any man- 
ner whatsoever ; that is to say, where the married wom- 
an did not appear before the officer, or in any manner 
attempt to conform to the law with reference to the 
acknowledgment of the instrument. 

We will now examine the case of McClure vs. 
American Nat. Bank of Pensacola, 64 So. P. 427 (67 
Fla. 422). This is the case whose opinion contains the 
doctrine challenged by this article. 

In this case the complainant filed a bill against 
McClure and his wife for the enforcement of a mort- 
gage lien upon lands in which it was alleged that the 
mortgage was executed by the defendant to secure the 
payment of the notes of C. N. McClure. The wife did 
not sign the notes, but she did sign the mortgage. The 
execution of the notes was not denied by McClure but 
strict proof was demanded, and it further appeared that 
these notes had been assigned to a third party before 
maturity for value, and that the third party took with- 
out notice of any fraud alleged in the bill with refer- 
ence to the acknowledgment. It was alleged that fraud 
and deception were practiced upon the wife by her hus- 
band in order to induce her to sign the mortgage and 
that neither of the witnesses were present when she 
signed it and that she did not appear personaly be- 
fore the officer, but that the officer took her acknowl- 
edgment over the telephone. The opinion recites that: 
“We fail to see wherein such proofs will avail the ap- 
pellant.” It is further recited that “the note was as- 
signed to the complainant, the appellee herein by the 
payee therein for value before maturity.” The court 
then recites that it had theretofore held it to be a gen- 
eral rule that the assignment of the note secured by 
mortgage carried with it the mortgage. That the note 
is the principal thing and the mortgage a mere inci- 
dent, so that transfer of the note carried with it the 
security; that under this principle, there can be no 
question that the note was negotiable and that the as- 
signee takes the mortgage as he does the note, mani- 
festly meaning that the assignee took the mortgage be- 
fore maturity of the note as an innocent purchaser 
and that al! defenses were barred. So we observe that 
the Florida Supreme Court truly recites the law to be 
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that the note is primary, the mortgage an incident; 
that the mortgage follows the note; that the note was 
a negotiable instrument and was governed by the pro- 
tective safeguard of the law merchant; that all de- 
fenses against the note in the hands of an innocent 
purchaser for value before maturity are cut off. We 
must agree, and having agreed, we must thenceforth 
disagree. We would have great care in opposing a ju- 
dicial conclusion that by its announcement has become 
the law in this state until reversed, but we feel the 
decision should not stand and be allowed to discolor the 
logic of assembled and established principles forming 
the jurisprudence of our State. We do not falter, but 
we do pause in the circumstance that the challenged 
principles are contained in an opinion prepared by one 
of the Court of that time who contributed much to 
dignity and soundness of doctrine, logic and true con- 
struction. To the memory of him, and to that court we 
would pay every deserved tribute of respect. But the 
challenged doctrine is not sacred, rather it is hurt- 
ful and confusing to the established and accepted prin- 
ciples already engrafted upon the body of our law and 
expressed in our statutes, and Constitution. 

We now criticize that the property involved was 
the separate property of a married woman, mortgaged 
to secure the debt of her husband. In order that she 
might effectually encumber it for any purpose it was 
necessary that the husband should join, which was 
done, but it was further necessary that she also ac- 
knowledge the instrument in form prescribed by the 
Constitution. In such case, the acknowledgment is a 
part of effectual execution; without it, both a deed and 
mortgage are void. Since a mortgage is not an instru- 
ment conveying an interest in land, not all of the re- 
quirements relating to the effectual execution of a deed 
are essential; a mortgage need not be witnessed ordi- 
narily. 

And, in the case of a mortgage by a married wom- 
an of her land separately owned, and to secure an in- 
debtedness of her own, it is only necessary that the 
husband join, see Sec. 3801 Gen. Rev. Statutes, Fla. 
1920, General Compiled Laws Vol. 3, Sec. 5674, and 
that the wife shall acknowledge the instrument as di- - 
rected by Sec. 3803 General Rev. Statutes 1920, Com- 
piled Gen. Laws, Fla. Vol. 3, Sec. 5676. But the wife’s 
separate property “shall not be liable for the debts of 
her husband without her consent given by some instru- 
ment in writing, executed according to the law respect- 
ing conveyances by married women.” See Art. XI, Sec. 
1, Florida State Constitution. So it is observed that it 
is not only a statutory requirement as provided by Sec- 
tion 3497 Gen. Rev. Statutes, 1920, Compiled Gen. 
Laws, Florida, Vol. 3, Sec. 5866 in the case of the exe- 
cution of a mortgage by a married woman concerning 
her separate property, either real or personal, to secure 
the debt of her husband, but a mandatory requirement. 
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of the Constitution, and in which case, as distinguish- 
ed from the requirements as to the execution of a mort- 
gage on her separate property for her own benefit, 
requiring specifically only that the husband shall join 
and that she shall acknowledge in a certain manner, in 
which case the mortgage need not be witnessed, as 
above stated, but in the case dealt with by the Consti- 
tution further guards are placed about her, and the 
mortgage of either personal or real property to secure 
the debts of the husband is required to be “executed 
according to the law respecting conveyances by mar- 
ried women.” If, therefore, it is land, the instrument 
must be executed with all of the formalities required 
in the conveyance of realty. The necessary requirement 
to the valid execution of a deed to land in Florida com- 
monly composes four elements, viz., signature, seal, 
witnesses and delivery. An acknowledgment is unneces- 
sary to the validity of the deed and is required only 
for registration purposes. But in the case where a wife 
must join for any purpose, an acknowledgment is re- 
quired in a specific form. So that in the case of the 
execution of a mortgage by a married woman to secure 
a debt of her husband it is necessary that the mort- 
gage dealing with land shall conform, in its execution, 
to all five requirements just mentioned. The number of 
these requirements is aside of our immediate purpose; 
the formal and mandatory provisions of both statute 
and Constitution is germane, and that such is a consti- 
tutional provision is quite important to our purpose, 
the non-compliance with which renders the deed abso- 
lutely void, and no manner of means, statutory device, 
principle of the negotiable instruments law or of estop- 
pel can operate to make valid or effective in result, 
however attempted to be accomplished, a deed which 
was void; neither can such means avail to accomplish 
an ultimate divestiture of title of a married woman to 
her land in such case by an instrument that permits 
ultimate foreclose and bar of the equity of redemption. 
For example, the law merchant was never intended to 
protect a forgery. That a negotiable paper.is the act and 
obligation of a purported maker when in truth it is a 
forgery was never the purpose of the Negotiable In- 
struments Law, even though innocent third parties are 
involved. Signature is a part of execution. If the signa- 
ture is not that of the purported maker, he may in all 
cases defend even against innocent holders for value. In 
the circumstance under review where a married woman 
is concerned a proper acknowledgment is part of exe- 
cution, and where the officer forges, so to speak, the 
facts certified by him in a purported acknowledgment, 
nevertheless such circumstance could not operate to 
make the execution valid in the case of a married wom- 
an, or to effect a result as to form and manner com- 
manded by the Constitution even though the mortgage 
instrument had itself been a negotiable paper and not- 
withstanding she signed it, becduse signature alone 
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does not complete the execution. MeClure’s case was 
one in which the wife signed an instrument of mort- 
gage conveying her separate property to secure a debt 
of her husband and as to execution was governed by 
Constitutional requirements. The note was that of the 
husband alone. No faction of principle that the secur- 
ity follows the note of the husband. who likewise sign- 
ed the mortgage, can operate to change the Constitu- 
tional requirement in this behalf. The very principle 
upon which the holding in McClure’s case is founded 
is diametrically opposed by the holding in the case of 
Wilkins et al vs. Lewis, 2 So. page 762 (Fla.) In this 
latter case a mortgage foreclosure was involved. The 
mortgage was executed by Mary Richardson, a widow, 
conveying for the purposes of the mortgage her prop- 
erty under a false representation that she was a widow, 
when in fact she was a married woman. Her husband 
did not join. The mortgage secured the note of the 
mortgagor. This note was subsequently assigned for 
value to an innocent party who did not know that 
the mortgagor was a married person and who took the 
note and mortgage before maturity. The mortgagor 
defended and asserted her coverture at the time of 
the execution of the note and mortgage. It was contend- 
ed by the complainant that she was estopped to make 
her defense though she was in fact a married woman 
at the time in question and was not a free dealer, be- 
cause when the note and mortgage were executed, the 
holder of the mortgage and note was an innocent pur- 
chaser for value, who took the same in the faith of 
“the execution by the mortgagor as a widow and not 
as a married woman.” The court in this case answers 
that “—this contention ignores the principle of law 
that married women can legally contract and convey 
property only as provided by law, and that void con- 
tracts and conveyances of married women cannot be 
given effect by the doctrine of estoppel in the absence 
of a statute permitting it.” So say we. Again the court 
recites: “This Statute is mandatory and unless observ- 
ed, conveyances and mortgages of property of married 
women are invalid.” 

The promissory note in McClure’s case was that 
of the husband alone. The alleged mortgage was signed 
by both the husband and the wife, but it was not ex- 
ecuted by the wife, execution was not complete—she 
did not acknowledge it as the law provided; indeed she 
did not acknowledge the instrument at all or in any 
manner to be accepted as a compliance with form of law 
which is mandatory. She did not come before the of- 
ficer and acknowledge to him separate and apart from 
the husband that she executed the instrument free 
from the influences against which the law guards. She 
was not charged with fraud, though we have seen that 
this could not have influence against her where she 
did not appear before an officer for the purpose of ac- 
knowledging the instrument. In both the Wilkins and 
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McClure case, an innocent assignee was concerned and 
while in McClure’s case not fraud was charged against 
the woman, in the Wilkins case, she was guilty of an 
active fraud. Thus wé are confronted with two cases 
in this State in which the foundational principle in the 
one diametrically opposes the other. Now proceeding 
with the facts in McClure’s case, the husband’s note 
was negotiated; it was delivered to an innocent third 
party; so was the mortgage in the form above shown. 
There was an attempt to take the wife’s acknowledg- 
ment over the telephone and to the mortgage was at- 
tached the certificate of the officer in the usual and 
required form of acknowledgment by a married wom- 
an. The mortgagee became the holder of the note se- 
cured by the mortgage without notice of the irregular- 
ities in the execution of the mortgage by the married 
woman. The married woman challenged the effect of 
the mortgage and sought to impeach the certified fact 
of her acknowledgment as contained in the certificate 
of the officer. The court denied to her this relief, of- 
fering as a cause that defenses against the note were 
cut off and that the mortgage, being but an incident, 
and following the note, must abide the consequences of 
negotiation of the note, and hence the mortgage stood 
in like attitude as the note, and could not be thus chal- 
lenged, nor could either the acknowledgment or cer- 
tificate of acknowledgment be impeached by her for 
the purpose of releasing her land from the alleged lien 
of the mortgage; such is the result of this opinion. 
We cannot conceive the applicability of the law 
merchant to this case. We do see grave disarrange- 
ments and perplexities that must result from the ap- 
plied principle, if allowed to stand. We do see that 
the announcement runs counter to other holdings in 
this and many other states. We think we see that this 
decision connot consist with the mandatory provisions 
of the Constitution. nor with the later announcements 
of the same Court in the case of Wilkins et al vs. 
Lewis, reported in 82 So. p. 762, herein above reviewed. 
To combat the challenged opinion, we urge that the 
note did not represent the act of the woman; in that 
behalf the holder was not deceived. Admittedly in so far 
as the purchaser was the holder of the note for value 
and without knowledge of defenses against it in par- 
ticular, he as such holder was protected. The note in 
the hands of an innocent purchaser was protected un- 
der the Negotiable Instruments Law of Florida. It is 
true also that the mortgage follows the note it secures, 
but it is further true that a mortgage is not a nego- 
tiable instrument, and notwithstanding it follows the 
note it cannot be made to partake of the character of 
its companion, nor does it merge in the note. Moreover, 
it is true that the proper execution of the note by 
the husband, or for argument, by both the husband and 
wife, did not make effectual the lack of execution of 
the mortgage by the wife. That a married woman can- 
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not be divested of interest in her separate property 
by estoppel is a too well entrenched doctrine to be de- 
bated and such is the case as attested by the decision 
of the Supreme Court of this State in the case above 
herein referred to, viz., Wilkins et al vs. Lewis re- 
ported in 82 So. p. 762; nor can she create a mortgage 
lien against her separate property otherwise than as 
the Statute directs, and more especially in this case, 
in violation of the Constitution, itself; nor can a mort- 
gage lien be created in such case by estoppel. Many 
cases beyond the Florida jurisdiction support this doc- 
trine among which are: Bushnell vs. Loomis 131 S. W. 
257 (36 L. R. A. n. s. 1029, Mo. Alt vs. Banholzer, 40 
N. W. 830 (12 A. S. R. 681, Minn.) and authorities 
post herein. 

Moreover, while the mortgage follows the note by 
assignment of the latter, this does not mean that the 
mortgage becomes negotiable; it remains assignable 
only, and as above observed it does not become more 
effectual or of higher dignity and potency because of 
its attitude of protege to the note. There is no magic 
in the note to give higher potency to the mortgage 
than it possessed when delivered, and if the mortgage 
was void when deliveerd because of a lack of statutory 
execution, it could not become effectual to charge a lien 
on a married woman’s separate property merely be- 
cause an assignment or delivery of the note it secures 
was a properly executed paper and obligated its maker 
to a personal liability. The note carries the mortgage, 
it will be admitted, but only such as the collateral in- 
strument is effective to express. If the mortgage was 
void, as to the married woman, the note only carried 
a void instrument, ineffective as against the married 
woman and her separate property, and no manner of es- 
toppel could give it potency, and more especially is this 
true where the note was that of the husband alone, 
though this circumstance is by no means controlling. 
The negotiability of the note, the rule of the Law Mer- 
chant, and protection against defenses, can have no po- 
tency to raise an estoppel in such case, for we have ob- 
served that the principle of estoppel cannot operate 
in this behalf. Withal, as before remarked, the note 
in the challenged case was not even that of the mar- 
ried woman. It is true that she signed the mortgage, 
but it was void and nothing could give it life save a 
proper execution. It was nothing. Hence, if she was not 
estopped by what principle was she denied her right 
to enjoy this property free from a void claim? The 
holder had his recourse on the note against the maker, 
but was restricted thereto. 

Moreover, while not particularly germane, we may 
observe that the note and mortgage are not only two 
separate instruments, but they have two separate and 
distinct purposes, and, too, the note is a simple con- 
tract whereas the mortgage is a specialty, an instru- | 
ment under seal. Suit on the note is in special assump- 
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sit; suit on the mortgage to enforce the lien is a suit 
in equity on mortgage covenants under seal to bar the 
equity of redemption. The one is governed by the 
statute of limitations of five years, the other by a lim- 
itation of twenty years. The one is a suit on a prom- 
issory obligation in personam; the other is a suit in'rem 
to enforce a lien against property. Suit on the note is a 
right independent of the mortgage, and in some jur- 
isdictions, suit on the note at law and suit in equity 
to enforce the mortgage lien may be maintained inde- 
pendently and concurrently. It is true, as is recited in 
the opinion, that the satisfaction of the note satisfies 
the mortgage, assignment of the note carries the mort- 
gage and that the assignment of the mortgage alone is 
a nullity unless the note is likewise assigned, but this 
circumstance does not make the note and the mortgage 
one and the same thing as we have observed above, nor 
can a void mortgage be given life in this way. Hence 
we can find in these observations of the Court nothing 
to sustain the result of the decision here questioned. 
The authorities cited in the opinion rendered in the case 
support the doctrine of the case, but McClure’s case 
arose in Florida and was governed by the Florida 
Constitutional provision to the effect that such a mort- 
gage securing the debt of the husband shall be exe- 
cuted as thereby directed. 


We do not wish to be understood as stating that a 
married woman may not in certain circumstances be 
estopped to coatest the execution of her deed which 
includes its acknowledgment, when she becomes the 
acting party in a judicial proceeding, for if she ap- 
pears before the officer or acknowledges before the 
officer, which presupposes her personal appearance and 
statement to him, then the exercise of jurisdiction to 
make the certificate of acknowledgment has been in- 
vited, and notwithstanding the improper exercise there- 
of by the officer, notwithstanding the falsification 
contained in the certificate, notwithstanding duress 
and fraudulent procurement of either the husband or 
the officer, or of both, nevertheless, she has invited 
the exercise of jurisdiction, and contributed to a cir- 
cumstance offering superficial evidence of regularity, 
faith in which by an innocent party protects him under 
the operation of the equitable principle of estoppel ap- 
plied in a proper case both in law and in equity. Many 
cases are in point, among other Florida cases, see Shear 
vs. Robinson, 187 Fla. 379, text 444, and such cases as 
the following: Cook vs. Walling, 19 N. E. 532, (2 L. R. 
A. 769, Ind.) Smith vs. Ingram, 40 S. E. 984 (61 L. 
R. A. 878, N. C.) Central Land Co. v. Laidley, 9 S. 
E. 61 (3 L. R. A. 826, W. Va.) Innis vs. Templeton, 40 


Am. Rep. 643 (Pa.) Louisville etc. Ry. Co. vs. Steph- 
ens, 29S. W. 14 (49 A. S. R. 303, Ky.) Stone vs. Sledge, 
47 Am. St. Rep. 65 (Texas). Any conveyance made by 
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a married woman in which the statute is not strictly 
complied with is void as to her and cannot bind her by 
estoppel, Merriam vs. Boston etc. R. R. Co., 117 Mass. 
241. Wood vs. Terry, 30 Ark. 385. Jackson vs. Vander- 
hayden, 8 Am. Dec. 378. Bank of America vs. Banks 
101 U. S. 240, 20 Am. Rep. 282 (Ala.) 


And where the married woman comes before the 
officer and acknowledges the deed in manner required, 
she is estopped to deny that she did not know the in- 
strument conveyed her separate property and that she 
did not read it. See such cases as Dobbin vs. Cordiner, 
42 N. W. 870 (4 L. R. A. 333, Minn.) 


It was the common law rule, as now, that a mar- 
ried woman, by reason of her inability to contract, is 
not bound by a rule of estoppel, except for her fraud or 
participation therein, even where an innocent party is 
concerned, and that equity follows the law is a maxim, 
and, moreover, equity enforces the law. 


In this connection, again criticising McClure’s case, 
supra, we submit that the only principle upon which 
the assignee of the note that carried the impotent 
mortgage could be protected rests on estoppel to set up 
defenses against a bona fide purchaser of the note un- 
der the Negotiable Instruments Law of Florida, by 
whatever name the principle may otherwise be called, 
name it, if you please, the “cutting off of defenses”, 
nevertheless it is the principle of estoppel created un- 
der the wisdom and necessities growing out of commer- 
cial exchange and fixed by the law merchant as ap- 
plicable only to certain forms of negotiable instru- 
ments. It is not literally true, as recited in the opin- 
ion in McClure’s case, that the “transfer of the debt 
ipso facto carries with it the security.” The transfer 
of the debt only carries with it the instrument of 
covenant, known as a mortgage, containing a contrac- 
tural right to enforcement of lien against the land as 
security, and the note carries with it, therefore, the 
instrument (and the obligations thereunder) with, all 
of its deficiencies and virtues, as the case might be, 
and nothing more, for by estoppel, or any other prin- 
ciple of the law merchant or otherwise, that which is 
void cannot be given life or validity in this manner. 
The holder of the note acquires only the rights im- 
parted to him by the mortgage, which, in McClure’s 
case, was nothing. That an instrument in fact void may 
be given potency to divest title in property by fore- 
closure and sale under a mere principle of estoppel 
or rule pertaining to a negotiable instrument to which 
it is an accompaniment, would, in this manner and in 
such case, result in the taking of property without due 
process of law, and in the doing of violence to the man- 
datory requirements of Statute and the Constitution. 


A void deed estops no one. Bryan vs. Dennis, 4 Fla. 445. 
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INDICTMENT FOR SUBSTANTIVE FELONY OF ACCESSORY BEFORE THE FACT 
UNDER FLORIDA STATUTES 


By L. L. FABISINSKI, of the Pensacola Bar. 


This article is supplementary to, and will assume 
a familiarity with, the article appearing in the Flor- 
ida State Bar Association Law Journal for the month 
of May, 1930, entitled “Comments on Accessory Be- 
fore the Fact under Florida Statutes”, by L. D. Covitt, 
Professor of Law, University of Miami Law School. To 
prosecuting officers this article by Doctor Covitt is 
decidedly interesting and a timely discussion of the 
subject, in view of recent decisions of our Supreme 
Court, and the fact that several serious crimes have 
gone unpunished by reason of the unwitting, and no 
doubt quite natural, errors in the framing of indict- 
ments and methods of procedure in criminal cazes 
where accessories before the fact and principals in the 
second degree are involved, errors from which the 
writer himself has not in the past been free, and 
therefore feels justified in calling to the attention 
of other prosecutors, who will, of course, be the class 
most interested in this discussion. Principally, this 
article will discuss the form of an indictment for ‘“‘sub- 
stantive felony”, within the meaning of Section 7111, 
Compiled General Laws, 1927, Section 5009, Revised 
General Statutes of Florida, 1920. 

It has been the practice among prosecuting of- 
ficers, in framing indictments which include a princi- 
pal in the second degree, to add to the count which 
charges the commission of an offense by the princi- 
pal in the first degree, the form of charge substan- 
tially as follows: “and that A. B., then and there be- 
ing present, did then and there unlawfully aid, as- 
sist, procure, counsel, advise and encourage, him, the 
said C. D., the said felony aforesaid to do and com- 
mit”, adding an allegation of an intent, if one is re- 
quired to make out the crime, and varying slightly 
with different prosecutors, and according to circum- 
stances. After the decision of our Supreme Court in 
the case of Albritton v. State, 32 Fla. 358, 13 So. 955, 
it was apparent that this additional verbiage was en- 
tirely unnecessary, and prosecutors have, since that de- 
cision, merely charged all principals, both in the first 
and second degree, jointly with the commission of the 
crime—“that A. B., C. D., and E. F., then and there 
being, did then and there unlawfully, etc.”—without 
distinguishing in the indictment which actually phys- 
cally committed the crime, and which of them were 
present aiding and abetting the crime, this making 
a much more brief and concise indictment. Difficulties 
which arise in the use of this method are entirely 
practical ones, and can not affect the validity of the 
indictment. Thus, if the charge involves an assault 
with a deadly weapon, it is sufficient to allege, ‘“‘a cer- 
tain pistol, which each of them then and there had 


and held in his hands”, and the conviction as to all 
will be sustained upon proof that one of them actually 
held the pistol and discharged it, while others were 
present, aiding and abetting the assault, even though 
they at no time actually held the pistol. As this article 
is not intended to cover this phase of prosecutions, I 
do not cite cases to support these assertions, which 
can be easily determined upon a study of the de- 
cisions of our Supreme Court. 

Until very recently, the writer was of the opin- 
ion that under Section 7111, C. G. L. 1927, an acces- 
sory before the fact might, in the same manner, be 
indicted either separately, or jointly with his prin- 
cipal, as a principal, without distinguishing in the in- 
dictment his particular connection with the crime, and 
proceeding with the allegations as if he, the acces- 
sory before the fact, were the sole, or a joint prin- 
cipal in the first degree, basing this opinion on the 
case of Johnson v. State, 68 Fla. 528, 67 So. 100. 

In that case, our Supreme Court, speaking through 
Hocker, J., said: 

The seventh assignment of error questions the 
following special instruction requested by the state 
attorney, and given by the court, viz: “The court 
instructs the jury that if you find from the evi- 
dence in this case, beyond a reasonable doubt, that 
Zeke Johnson, in Calhoun County, Florida, on De- 
cember 23, 1910, feloniously and from and with 
a premeditated design to kill James Whiddington, 
shot the same James Whiddington with a gun and 
killed him, and that the said defendant, Elizabeth 
Johnson, was present and unlawfully and from and 
with a premeditated design to kill the said James 
Whiddington then and there advised, aided and 
abetted, counseled or assisted the party who did 
kill James Whiddington to kill him as I have 
charged you, it would be your duty to find the de- 
fendant guilty of murder in the first degree.” 

The Attorney General contends that, under 
section 3179, General Statutes of 1906, authoriz- 
ing the indictment of an accessory before the fact 
for a substantive felony, and conviction of such 
substantive felony, whether the principal has or 
has not been convicted, or is or is not amenable 
to justice, no error is shown by this instruction. 
Undoubtedly the indictment charges Elizabeth 
Johnson with substantive felony, which, under 
the statute, embraces the crime of accessory be- 
fore the fact. A substantive felony is one depend- 
ent on itself, and not on another felony to be 
first established. 1 Bishop’s New Criminal Law, 
Sec. 696; 7 Words and Phrases, 6743. The defend- 


ant’s evidence tended to show that James Whid- 
dington was killed by Zeke Johnson. Zeke John- 
son was himself killed in the fight in which Whid- 
dington was killed. It is true that all the charges 
and instructions given by the trial judge ought 
to conform to the issues made by the pleadings, 
and that Zeke Johnson is not mentioned in the 
indictment. But in the indictment Elizabeth John- 
son is named as a principal, and under the statute 
referred to, if she was an accessory before the 
fact, she was properly indicted for the substantive 
offense. Her guilt or innocence would not be de- 
pendent upon, or affected by, that of Munroe Bess 
or Zeke Johnson or other possible principal in the 
first degree. The substance of the issue was 
whether Elizabeth Johnson was guilty of the mur- 
der of James Whiddington, whether as principal 
in the first or second degree, or as accessory before 
the fact, and the instruction did not go beyond 
this issue. The fact that she was jointly indicted 
with Munroe Bess did not affect the issue on 
which she was tried, for her guilt was not depend- 
ent on his. 

Johnson v. State, 68 Fla. 528, 67 So. 100. 

The case was reversed on other grounds, and the 
above is therefore not binding on our trial courts. How- 
ever, it is a very strong dictum, and the court de- 
clared in terms that even though the defendant had 
been indicted as a principal, she might have been con- 
victed on proof that she was an accessory before the 
fact; as a matter of fact, the proof seems to have 
shown that she was present, aiding and abetting. 

In the case of Buie, et al. vs. State, 68 Fla. 320, 67 
So. 102, Justice Whitfield in stating the decision of 
the court, says: 

Section 3178 of the general statutes of 1906 

provides that whoever aids in the commission of 
a felony or is accessory thereto, before the fact, 
by counseling, hiring, or otherwise procuring such 
felony to be committed, shall be punished in the 
same manner prescribed for the punishment of the 
principal felon. This statute in effect makes an ac- 
cessory before the fact a principal. See Albritton 
v. State, 32 Fla. 358, 13 So. 955. In view of this 
statute, it cannot be said that there was material 
or harmful error in the verdict finding the one 
charged as an accessory before the fact, as well 
as the one charged as principal, to be guilty of 
murder in the second degree. 
In that case the verdict of the jury was “guilty 
of murder in the second degree as charged in the sec- 
ond account”, as to two defendants; Anita Buie was 
charged as principal of the crime of murder in the 
first degree under the second count in the usual form, 
and then followed the additional paragraph charging 
another with complicity: 
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“That Judge D. Ruffian, late of the County 
of Citrus aforesaid in the circuit and state afore- 
said, laborer on the said 22nd day of January, 
1914, in the county and state aforesaid, with force 
and arms at and in the county of Citrus afore- 
said, did unlawfully and from a premeditated de- 
sign to effect the death of the said Will Jackson 
was present aiding, abetting, assisting, counsel- 
ing and advising the said Anita Buie the afore- 
said felony to do and commit.” 

It will be noted that Ruffian is alleged to have 
been “present aiding, abetting, etc.,”; however, in the 
part of the decision copied above, the court indicates, 
whether intentionally, or by an indiscriminate use of 
the term, that Ruffian was an accessory before the 
fact. If the evidence in that case disclosed that Ruf- 
fian was an accessory before the fact, the case is an 
authority for tha proposition that one may be indicted 
as a principal, at least in the second degree, and con- 
convicted as such, even though the testimany shows 
him to be only an accessory; or else, that the court 
construed the allegations in the indictment as to Ruf- 
fian to charge that he was an accessory before the fact, 
which is unlikely. The decision, of course, merely held 
in terms that the wording of the verdict was suffici- 
ent to sustain the conviction of an accessory, although 
he was not particularly described as such in the ver- 
dict. In view of the fact that the Albritton case is cited, 
and in view of the further fact that the Buie case is 
cited in the case of Brown v. State, 82 Fla. 306, 89 So. 
873, as authority for the proposition that “‘a principal 
in the second degree may be convicted as principal 
in the first degree,” the inference seems to be justi- 
fied that the charge against Ruffian was construed to 
be as principal in the second degree, and that the tes- 
timony showed him to be such, and that the court used 
the term “accessory before the fact” in referring to 
Ruffian as a general term describing both accessories 
and principals in the second degree. 

Probably the most enlightening expression as to 
the disposition of our own Supreme Court, and certain- 
ly as to the disposition of the writer thereof, is the 
dissenting opinion of Judge Brown, in the case of Whit- 
ing et al. v. State 122 So. 2, 97 Fla. 693. In that case 
information was filed against one Farris as principal in 
the commission of an armed robbery, and Whiting with 
participation as an accessory before the fact. Upon 
trial, Farris and Whiting were found guilty as charg- 
ed. Reversal was urged as to Whiting upon the sole 
ground that the evidence was insufficient to sustain the 
conviction against him. The evidence as stated in the 
opinion sufficiently showed at least a constructive 
presence upon the part of Whiting, but who was indict- 
ed as an accessory, and the evidence would have jus- 
tified his being informed against as a principal either 
in the first or second degree. Judge Strum speaking 
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for the majority of the court said: “There is ample 
evidence from which it could be lawfully found or in- 
ferred not only that Whiting ‘aided’ in the commission 
of the felony, but that he ‘counseled, hired, or other- 
wise procured’ the commission thereof.” The majority 
decision is therefore not directly of interest here, as it 
held that there was sufficient evidence to convict Whit- 
ing either as accessory before the fact, or as principal 
in the second degree. . 

Judge Brown, dissenting, said: 

“Whiting was convicted under the second 
count, which charged him as an accessory before 
the fact that he ‘did counsel, incite, procure, abet 
and command the said Young Farris, the said rob- 
bery and felony in the form and manner afore- 
said to do and commit.’ The third count, charging 
him as a principal in the second degree, that is, 
with being present, aiding and abetting, etc., was 
evidently abandoned; at least, the verdict ignored 
this count. I think the evidence would probably 
have sustained a conviction under this third count, 
charging Whiting as a principal in the second de- 
gree, on the theory of constructive presence, as 
enunciated in Pope v. State, 84 Fla. 428, 94 So. 865. 
But I do not think it sufficient to sustain the con- 
viction as accessory before the fact under the sec- 
ond count, on which the verdict was based. 

“While Section 7110, C. G. L. (5008 R. G. S.) 
makes all who “aided” in the commission of a fel- 
ony that is, principals in the second degree, and 
accessories before the fact punishable with the 
same punishment prescribed for the principal, and 

Section 7111, C. G. L. (5009 R. G. S.), provides for 

joint indictment, these statutes do not abolish the 

distinctions between accessories before the fact 
and principals in the first and second degree, and 
do not authorize the conviction of a person as an 

accessory before the fact who was indicted as a 

principal, or vice versa. An accessory before the 

fact must still be indicted as such. 3 Bishop’s Crim. 

Prac. 39, p. 1227; L. R. C. L.-145, Sec. 22; 14 

Ann. Cas. 311, note. The succeeding section, 7111, 

Comp. Gen. Laws (5009 R. G. S.) shows this. See, 

also, Ex parte Bowen, 25 Fla. 214, 220, 6 So. 65, 

and Bowen v. State 25 Fla. 645, 6 So. 459; Flynn 

v. State, 86 Fla. 467, 98 So. 76.” 

Analyzing the citations given as support for the 
proposition that these Statutes, (Sections 7110 and 
7111), “do not authorize the conviction of a person as 
accessory before the fact who was indicted as a princi- 
pal, or vice versa. An accessory before the fact must 
still be indicted as such,” the citation from Bishop is as 
follows: “The accessory—cannot under the common law 
rules be convicted on an allegation in form as though he 
were principal—”; the Flynn case was decided on the 
theory that the evidence wholly failed to show that the 
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principal had been convicted, Flynn having been indict- 
ed as an accessory. Bowen v. State is merely affirma- 
tory of the principles of law laid down in Ex Parte Bow- 
en. The text in 1 R. C. L., 145, Sec. 22, is based on the 
note in 14 Ann. Cas. p. 311. However, the case of Ex 
Parte Bowen, and the note in 14 Ann. Cases, are of 
great value in determining the validity of the position 
taken by Judge Brown. 

In Ex Parte Bowen, 25 Fla. 214, 220, 6 So. 65, 
Chief Justice Raney, speaking for the Court, says: 
(Speaking of what is now Section 7111): 

“It is apparent from the above section of the 
statute that the legislature has in the first part of 
it preserved the common law and that where one is 
not indicted ‘of a substantive felony’ under the 
succeeding clauses the common law still prevails. 
State v. Ricker, 29 Me. 84. 

Where the accessory is indicted of a substan- 
tive felony under this section he may be tried 
whether the principal has or has not been con- 
victed ; for, although upon the trial the guilt of the 
principal must be shown in evidence, he has been 
indicted and may be convicted without reference 
to the conviction of the principal. Our understand- 
ing of the last clause of this section is that it makes 
the offense of an accessory before the fact in- 
dictable as a substantive offense, and triable with- 
out reference to whether the principal has been 
convicted or not, yet, as the first clause of this 
section clearly shows, the common law as to ac- 
cessories before the fact has not been repealed, 
and if the accessory is not indicted of a sub- 
stantive offense, but in the common law mode, the 
common-law rules as to trial and proof obtain as 
applicable to the case. 

In so far as this indictment charges the pe- 
titioner as an accessory, it does not seem to us 
that the charge is of a substantive felony. In one 
count he is charged as the principal offender and 
in each of the others the charge is of being ac- 
cessory to the crime of one of two persons who 
are severally made defendants with him as princi- 
pal. Each of the defendants is indicted as prin- 
cipal and accessory as at common law. To hold 
that this indictment is as to the accessories one 
of a substantive felony is to affirm that it does 
not charge any one as a principal in the commis- ~ 
sion of the crime alleged.” 

This decision is based on the law as laid down by 
the Supreme Court of Maine, in the case of State v. 
Ricker, 29 Maine 84; the note cited by Judge Brown 
in 14 Annotated Cases, page 311, also cites and digests 
the same Maine case, and in view of the fact that our 
statute is almost identical with the Maine statute 
construed, it is fair to assume that Judge Brown had © 
this case particularly in mind in citing this note. This 
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case seems also to be the leading, if not the only case, 
defining and construing the term “substantive felony”. 
Such being the case, all of the decision which is ma- 
terial to a discussion of the statute is recited here at 
length: 


“Tenney J.—The first count in the indictment, 
charges the defendant with the offence of pro- 
curing one John Staples to burn a barn described, 
which was burnt by the said Staples accordingly. 
The second count is against the defendant for 
burning the barn as principal. Staples had not been 
convicted or indicted, and was a witness for the 
prosecution. The jury were instructed, that if they 
were satisfied, that the barn was burnt by the 
act of John Staples, and Staples fired it by the 
procurement of the defendant, they might find the 
defendant guilty under the second count. 

The Revised Statutes, chap. 167, Sect. 4, pro- 
vide, that every person, who shall counsel, hire 
or otherwise procure a felony to be committed, 
which shall be committed in consequence thereof, 
may be indicted and convicted as an accessory be- 
fore the fact, either with the principal felon or 
after his conviction; or he may be indicted and 
convicted of a substantive felony, whether the 
principal felon shall or shall not have been con- 
victed, or shall or shall not be amenable to justice; 
and shall in the last mentioned case be punished 
in the same manner, as if convicted of being an 
accessory before the fact. By the preceding section 
of the same chapter, the accessory before the fact, 
shall be punished in the same manner, which is 
or shall be prescribed for the punishment of the 
principal felon. 

By the modification of the common law, in 
these provisions, more effectual modes for the 
prosecution and punishment of accessories to fel- 
onies before the fact, was intended. The change 
has the tendency to prevent the delays attending 
the trial and the escape of accessories, arising from 
the failure to bring the principals to trial. The 
history of legislation upon this subject, conclusive- 
ly shows that such was the purpose. These pro- 
visions in the Revised Statutes are the same as 
those of the statute of 1831, chap. 504, Sect. 1. 
The statute of Massachusetts of 1830, chap. 49, 
sect. 1, and the Revised Statutes of that Common- 
wealth of 1836, chap. 1338, sect. 2, are identical 


with those of this State; and all are in the same . 


terms as those of the statute of England, 7 Geo. 4, 
chap. 64, sect. 9, which section commences with 
the words, “and for the more effectual prose- 
cution of accessories before the fact to fel- 
onies, be it enacted,” etc. 

The statute provides three modes in which ac- 
cessories before the fact to felonies may be brought 


to trial. It is insisted in behalf of the prosecution, 
that by the last mode it was intended that such 
accessory could be indicted as a principal in all res- 
pects, in the manner and form, that he would be 
indicted, if he did the act, which at common law 
would constitute him a principal. It is obvious, 
that upon such a construction, the distinction be- 
tween the principal and accessory before the fact 
may be entirely disregarded. Was this the design 
of the Legislature? We cannot believe that it was. 

In the former part of the section, the crimes 
of the principal and the accessory are presented 
as being distinct. Nothing indicates an intention, 
that they should not remain so. If “substantive fel- 
ony” afterwards mentioned, was designed as syn- 
onymous with principal felony, there would have 
been a definite reference to it, as its antecedent 
in the same section. But the offence, for which 
an accessory before the fact may be indicted and 
convicted, is a substantive felony, a form of ex- 
pression, which is general and not meant to refer 
to either of the offences before named. If the 
term “principal felony” had been used, as it well 
might be, on the construction contended for by the 
attorney for the government, the indefinite form 
could not be proper. 

If it was designed, that “substantive felony” 
was that of the principal, the terms might be 
changed without any alteration of the meaning, 
and the procurer would be a principal, and would 
be regarded by the statute as such. By the substi- 
tution supposed, the provision would be, that the 
procurer might be indicted and convicted, a prin- 
cipal, whether the principal had or had not been 
convicted. This would be a confusion of language, 
and of ideas, not contemplated. 

If it was intended, that accessories before 
the fact could be treated as principals, no addi- 
tional mode for the indictment, conviction and 


- punishment of such offenders was required. The 


simple provision, that they might be so indicted 
and convicted was all that was necessary to se- 
cure such a purpose. 

Accessories before the fact are to be punished 
in the same manner as are the principals. If such 
accessories may be indicted principals, the pun- 
ishment was fully provided, to meet all the forms of 
indictment, and nothing further was required, un- 
der a conviction upon an indictment, in the third 
mode. But if “substantive felony” is designed as a 
mode of indictment, distinct from that, which is of 
the principal, and of the accessory after the convic- 
tion of the former, no punishment is provided by 
the third section for such offense. With a view to 
prescribe a punishment for the one convicted of 
the new offense, by the fourth section, a punish- 
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ment is provided for the “substantive felony.” A 
provision for the punishment of the last offense 
would not have been easy, if it was intended to be 
different from that to be inflicted upon the prin- 
cipal, who was such at common law. But as the 
punishment is, and is to continue to be the same, 
it was an useless repetition, on the construction 
contended for in behalf of the government. 

The language of the statute, in the third mode 
prescribed for the indictment and conviction of the 
accessory before the fact, shows that it was the 
meaning of the Legislature, that the two offenses 
should still continue distinct. The accessory can 
be indicted and convicted of “‘a substantive felony”, 
whether the principal has or has not been convict- 
ed; clearly preserving the difference between the 
two, when the punishment of the latter shall be 
sought by this form of indictment. 

An accurate definition of the word “substan- 
tive” is “depending upon itself.”—-Webster’s Dic- 
tionary. A substantive felony, is that which de- 
pends upon itself, and is not dependent upon an- 
other felony, which is established by the conviction 
of the one, who committed it, alone. By the com- 
mon law principle every one is presumed innocent, 
till proved guilty under proper process. On the 
trial of an accessory, before the statute, the one 
named. as principal was presumed innocent, till he 
was convicted; consequently the accessory was in 
no peril, till this presumption applicable to the one 
named as principal in the indictment should be re- 
moved by proper process. 

It is in no case necessary that the word ac- 
cessory should be used in the indictment. 1 Chit. 
Crim. Law, 273..Hence it may be said, that the in- 
dictment for “a substantive felony”, is identical 
with that for the offense of an accessory, before 
the fact, at common law. By the statute provision 
it was manifestly designed to be otherwise. By 
the first mode, the indictment and all subsequent 
proceedings are to be precisely the same, as when 
the principal and accessory are charged in the 
same indictment at common law. The second mode 
is more restricted that when the indictment was 
against the accessory alone, before the statute. Al- 
though at common law, the accessory before the 
fact, when indicted without the principal, could 
not be tried till after the conviction of the prin- 
cipal, yet he could be indicted before, even if the 
principal was unknown, as well as after his con- 
viction. 1 Russ. on Crimes, 38. Under the statute, 
if indicted under the second mode, it is after the 
conviction of the principal only. We have seen, if 
the indictment is against the accessory after the 
conviction of the princpal, at common law, it is 
proper, if not necessary to allege the conviction of 
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the latter; and the record of conviction is prima 
facie evidence of his guilt. Under the statute, the 
same allegation would be proper, and would be uni- 
formly made, inasmuch as it would be attended 
with material advantages for the prosecution, as 
the burden would be thrown upon the accused to 
show that the conviction of the principal was un- 
authorized in fact. 

By the last form of indictment, the accessory 
may be indicted and convicted, without reference 
to the conviction of the principal, either in the in- 
dictment or on trial. The guilt of the latter will 
be alleged in the same manner, as if he alone had 
been concerned, followed by the averment of the 
acts done by the procurer, which constitute him 
an accessory, before the fact. The guilt of the prin- 
cipal is a necessary fact to be shown on the trial, 
in order to obtain a conviction of the accessory, but 
the record of a conviction is not required; other 
competent proof is sufficient. Exceptions sus- 
tained.” 

This decision is copied very much at length be- 
cause it is not readily available to Florida lawyers, and 
was obtained by the writer through the photostatic 
copy service of West Publishing Company. 

The language of the court in this decision—“‘hence 
it may be said, that the indictment for a ‘substantive 
felony’, is identical with that for the offense of an ac- 
cessory before the fact at common law”, probably 
should be read—‘“hence it may be contended”, as the 
court seems to later draw a distinction. But it is appar- 
ent that the directions for the drawing of an indict- 
ment for substantive felony given in the last paragraph 
are identical with the directions for drawing an indict- 
ment charging the principal and accessory jointly with 
the commission of a felony as at common law. It would 
be impossible, in the construction of an indictment by 
the court, which followed the directions contained in 
the last paragraph of the decision, for the court to de- 
termine whether it was intended to charge two persons 
jointly, one as principal and the other as accessory be- 
fore the fact as at common law, or whether the indict- 
ment charged the accessory only as for the substantive 
felony. The natural result would be, that the court 
would construe the accessory to be charged as such un- 
der the rules of the common law, and require proof of 
the conviction of the principal, as our Supreme Court 
did in the case of Kauz v. State, 124 So. 177, and in 
the cases of Ex parte Bowen, supra, and Flynn v. State, 
supra, although these cases might possibly be distin- 
guished in that it was the apparent intention of the 
prosecutors to charge the accused as accessory. But in 
such an important matter the intention of the prosecu- 
tor would probably not be a controlling factor in the 
construction of the indictment. 

On the other hand, the Supreme Judicial Court of 
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Massachusetts, under an indictment drawn under com- 
mon-law rules, and incidentally corresponding with the 
instructions for drawing an indictment for the substan- 
tive felony as given in the last paragraph of the de- 
cision in State v. Ricker, supra, has held, under a statute 
identical with ours, that the accessory might be convict- 
ed, although the principal felon had not been convicted. 
In the case of Spencer Pettes v. Commonwealth, 126 
Massachusetts 242, Pettes was charged in the first 
count of an indictment as principal for the forging of an 
instrument; in the second count, one Holden, whose 
other name was to the grand jurors unknown, was 
charged as principal in the uttering of the same forged 
instrument, and Pettes was charged as accessory in the 
following language: 
“And the jurors aforesaid, upon their oath afore- 
said, do further present, that Spencer Pettes, other- 
wise called F. S. Pettes, otherwise called Henry J. 
Woodford, late of Boston aforesaid, in the county 
aforesaid, before the last-mentioned felony and utter- 
ing and publishing was committed in manner and form 
aforesaid, to-wit: on the seventeenth day of March in 
the year of our Lord one thousand eight hundred and 
seventy-one, at Boston aforesaid, did unlawfully, ma- 
liciously and feloniously counsel, hire, aid, move, en- 
courage, command, incite, and in other ways procure 
said Holden so uttering and publishing as aforesaid the 
said last-mentioned felony, and uttering and publish- 
ing in manner and form aforesaid to do and commit; 
and thereby became and was then and there an acces- 
sory before the fact to the said last-mentioned felony 
and uttering and publishing.” 
The above is the common-law form for charging 
jointly the principal and accessory of a crime; it un- 
equivocably shows the intention of the prosecutor to 
charge Pettes as an accessory; under the rule laid down 
by our Supreme Court in the case of Flynn v. State, su- 
pra, and in Kauz v. State, supra., in Florida Pettes 
could not have been convicted until the principal was 
first convicted. But the Massachusetts Court said: 
“The rule of the common law that no person 
can be convicted as an accessory before the fact, 
until the principal has been convicted, has been 
abrogated in this Commonwealth. Gen. Sts. c. 168, 
Sect. 4. That answers all the objections to the form 
of the indictment. It is in these words: ‘Whoever 
counsels, hires, or otherwise procures, a felony to 
be committed, may be indicted and convicted as 
an accessory before the fact, either with the prin- 
cipal felon, or after his conviction; or may be in- 
dicted and convicted of a substantive felony, 
whether the principal felon has or has not been 
convicted, or is or is not amenable to justice; and 
in the last-mentioned case may be punished in the 


same manner as if convicted of being an accessory 
before the fact’.” 
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By comparing the construction of the statutes, 
identical with ours, in Maine and Massachusetts, with 
the construction placed upon ours by the Florida Su- 
preme Court, it will be seen that to follow the rules 
laid down by the Maine and Massachusetts courts, will 
not satisfy the strict rule laid down by our Court, and, 
unless some form of indictment for the “substantive 
felony” can be devised which will be recognized as con- 
forming to the meaning of the statute, Section 7111 is 
a dead letter in our statutes, and serves no useful pur- 
pose. But whenever our Court has had occasion to con- 
strue the statute, it has intimated that there is a meth- 
od of charging an accused for the “substantive felony”, 
although it has never pointed out just what method 
is to be followed. 

Careful study of the decisions and of their effect, 
indicates that the only method of charging as for the 
“substantive felony” is a modification of the directions 
laid down in the last paragraph of the Maine case, so as 
to indicate unequivocally the intention of the prosecutor 
to so charge the offense, and it is believed that when 
this is done, our Supreme Court will give effect to the 
indictment. To accomplish this, the following form is 
suggested: 

“That A., (the accessory), then and there be- 
ing, was then and there guilty of the substantive 
felony of accessory before the fact to the felony 
of murder (or as the case may be), for that where- 
as one B., (the principal, setting out the crime as if 
the principal alone were involved, being careful to 
definitely allege his guilt) ; and he, the said A., at 
and in the county aforesaid, on the said (here set 
out date), before the said felony (or felony and 
murder) aforesaid was committed in manner and 
form as aforesaid by the said B., did unlawfully 
and feloniously counsel, hire, move, encourage, 
command, incite and in other ways procure the said 
B. to do and commit the said felony”. 

One other suggestion, while not directly connected 
with the subject under discussion, may not be amiss in 
conclusion; in analyzing the cases before our Supreme 
Court in which the forms of indictment for complicity 
as accessory before the fact, and principal in the sec- 
ond degree, have been construed, practically all of the 
apparent confusion in the decisions is the result of 
carelessness in pleading upon the part of the prosecutor. 
If prosecutors are careful always to allege that the 
principal in the second degree was present, “aiding, 
abetting and assisting”, and that the accessory before 
the fact “before the said felony” —did—“counsel, hire, 
move, encourage, command, incite and procure”, the 
commission of the felony, much of the confusion would 
be avoided; while approved forms charging an acces- 
sory before the fact include the word “aid”, in stating 
the acts committed, it would be clearer to use “aid, 
abet and assist”, in charging the principal in the second 
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degree, and other expressions in charging the accessory 
before the fact. As a matter of fact, as well stated by 
Bishop, in his Directions and Forms, “not often will the 
pleader elect to charge one as principal in the second 
degree; because, since this participant can be equally 
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well convicted on an allegation of being the actual doer, 
or principal of the first degree, the latter method will 
ordinarily be deemed more convenient’, and this meth- 
od is much safer, as well as more convenient. 
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CHAPTER I 
ACQUISITION AND MANAGEMENT OF PROPERTY 
BY MARRIED WOMEN 


(a) Constitutional Provision 

(b) Custody and Management by the Husband 
(c) What Constitutes the Wife’s Property 

(d) Acquisition by Marriage 


(a) Constitutional Provision.—Article XI, Section 
I, of the Constitution of Florida provides that: “All 
property, real and personal, of a wife owned by her 
before marriage, or lawfully acquired afterward by 
gift, devise, bequest, descent or purchase, shall be her 
separate property, and the same shall not be liable for 
the debts of her husband without her consent given by 
some instrument in writing executed according to the 
law respecting conveyances by married women.” This 
provision was enacted as a statute in 1845, and has 
been the law of this state ever since. 

(b) Custody and Management by the Husband.— 
A statute provides that the property of the wife shall 
remain in the care and management of the husband 
but he shall not charge for the care and management, 
nor shall the wife be entitled to sue her husband for 
the rent, hire, issue, proceeds or profits of her prop- 
erty (1). This statute was not declared to be unconsti- 
tutional, but it was construed in such a manner as to 
forestall the husband’s apparent power to plunder and 
exploit his wife’s property. The Supreme Court held 
that under the Constitution, the wife at her pleasure 
may terminate the control over her separate property 
conferred by the statute upon the husband (2). This 
statute does not give the husband the authority to 
subject the rents and profits of the wife’s property to 
the payment of his debts (3) without the written 
consent of his wife and any such attempt gives the 
holder of the mortgage no claim whatsoever (4). The 
husband is entitled during his life to the income of 
property settled on himself and wife jointly (5). A 
married woman may vote her separate stock or she 
may appoint her husband or some other to vote her 
stock by a proper proxy (6). The husband may bring 
an action in his own name and recover the wife’s per- 
sonal property unlawfully detained from his custody 
(7). 

(c) What Constitutes the Wife’s Property.—It will 
be observed that the Constitution protects the wife’s 
ownership inj every class of property. It provides that 
all property, real and personal, owned by the wife 
before marriage or lawfully acquired thereafter shall 
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be her separate property (8). The property may be 
either a separate legal estate or a separate estate. If 
the property be held in the name of the wife, she has a 
separate legal estate; and where the legal title is vest- 
ed in another for her benefit, it is her separate equit- 
able estate (9). 

A married woman is competent to be an incor- 
porator, subscriber, stockholder, director or other of- 
ficer of any corporation created under the law of Flor- 
ida (10). Although a married woman cannot become a 
member of a partnership, she may acquire an interest 
in a partnership business and such interest will be 
her separate property (11). (See Section 1, Chapt. 
II.) A husband who has bought tickets for himself and 
his wife, has such a special interest in the wife’s bag- 
gage, as will support his sole action against the carrier 
for a breach of the contract to deliver the baggage; and 
he may recover the full value as his suit is a com- 
plete bar to any suit on the same cause by the wife 
(12). Either the husband or the wife may insure the 
household goods regardless of whether they are the 
husband’s or the wife’s separate property, but the 
husband can not pledge or mortgage the wife’s separ- 
ate property of the household without being joined 
therein by the wife (13). 

If a wife purchase the furnishings of the hotel 
at the request of her husband and with the husband’s 
money and the hotel is superintehded by the wife and 
conducted in her own name, the hotel property does 
not become the separate property of the wife unless by 
some act of the husband indicating that it shall be her 
separate property (14). When a wife seeks to enjoin 
a creditor of her husband from selling personal prop- 
erty by virtue of a judgment against the husband, upon 
the ground that it is her separate property, she must 
allege whether it is her legal or equitable estate, and 
if claimed by purchase, she is held to strict proof that 
her money paid for it, and in the absence of such proof 
the property is presumed to be that of the husband 
(15). Where the wife voluntarily permits her husband 
to invest her money in property in his own name, and 
he obtains credit on the faith of his being the owner 
thereof, she will not be allowed in equity to interpose 
a claim to such property to the detriment of creditors 
who were misled (16). 

(d) Acquisition by Marriage.—Florida recognizes 
the wife’s right of dower, and ample provisions are 
made by the statutes defining and regulating this 
right. The wife may take, by dower, a life estate in 
one-third part of all the lands, tenements and heredi- 
taments of which her husband died seized and pos- 
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sessed, or had before conveyed whereof she had not 
relinquished her right of dower (17). (For full treat- 
-ment of dower see Chapt. IV.) 
Notes to Chapter J 
Comp. Gen. Laws 1927, Sec. 5867 
Citrus Exchange v. Grisham 65 Fla. 46, 61 So. 123 
. Marye v. Root, 27 Fla. 453, 8 So. 636 
. Shumaker v. Waters, 59 Fla. 414, 52 So. 586 
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CHAPTER II 
LIABILITY OF MARRIED WOMEN 
(a) Introduction 
(b) Liability for Torts 
(c) Free Dealers 
(d) Constitutional Provisions Authorizing Charg- 
ing 
(e) Charging for Purchase Price 
(f) Charging for Improvements on Wife’s Prop- 
erty 
Charging for Improvements under Statutory 
Lien Laws 
(h) Charging for Labor on Wife’s Property 
(i) Charging for Debts of the Husband 
(j) Charging for Debts Incurred for the Benefit 
of Wife’s Property 
(k) Homestead Exemptions 
(1) Partnership 
(m) Corporate Liability 
(n) Contractual Liability 
(o) Mortgages 
(p) Estopple as Applied to Mortgages 
(a) Introduction——The disabilities of married 
women arise out of the common law theory of mar- 
riage, that is, that the legal existence of the wife is 
merged in that of the husband, so that they were term- 
ed and regarded as one person in law. The wife was 
completely destitute of all contractual capacity. She was 
in a condition of complete dependence upon her hus- 
band (1). These relations arose from the economic 
and social conditions of Early Saxon England and 
the time of the Norman Conquest. 
For these reasons, at common law, the husband 
could not briag an action against the wife, nor the 
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wife against the husband, but this rule has been modi- 
fied by the Constitution and statutes of Florida (2). ‘To 
constitute and create the mutual duties, rights and 
liabilities arising out of the marital relation, there must 
be, as a rule, a valid marriage. But there are circum- 
stances under which equity will not permit a party to 
deny or question the validity of a marriage. At the 
very outset, it must be emphasized, the principles of 
common law relative to married women’s property 
rights are still in force in Florida, save insofar as they 
have been modified by the statutes or the Constitu- | 
tion (3). 

(b) Liability for Torts—A married woman at 
common law is personally liable for her wrongful civil 
acts, or actual torts uncaerced by her husband (4). But 
no action may be brought against her based on con- 
tract. An action for fraud may be maintained against 
her provided such frauds do not grow out of. or are 
not founded upon, or are not directly conneeted with, 
or are not part of the means of. effecting a contract 
which she has no capacity to make (5). To hold other- 
wise would. in substance, in many cases, allow an 
action on the contract by a mere trick of pleading. A 
married woman’s negligence in allowing her property to 
remain in a dangerous condition whereby customers 
having rights by contract are injured does not consti- 
tute a tort for which the wife is liable. The general 
principle, that for the torts or frauds of the wife an 
action may be sustained against her and her husband 
applies only to terts simpliciter, or cases of pure simple 
tort, and not where the basis of the tort is the con- 
tract of the wife or merely a failure to act (6). The 
husband during coverture is also held liable for his 
wife’s torts (7). 

(c) Free Dealer.—A married woman who resides 
in the state of Florida, and who wishes to take charge 
of and manage her own estate, may petition a court 
of chancery to declare her a free dealer. Upon the grant- — 
ing of such petition, and after due advertising, she is 
authorized to take charge of and control her estate, 
to contract and be contracted with, to sue and be sued, 
and to bind herself in all respects as fully as if she 
were unmarried (8). 

Throughout this monograph the words “married 
woman” and “wife” refer to those who have not been 
declared free dealers. Where a woman is actively en- 
gaged in commercial enterprises, it may be desirable 
and advantageous for her to become a free dealer. How- 
ever, she should well consider that she is removing 
a protection raised by the law, laying herself open to 
many actions to which otherwise she would have a 
defense. After the protection has once been removed, 
there are probably no means whereby she may later 
avail herself of it. 

(d) Constitutional Provisions Authorizing Charg- 
ing.—A charge is a lien, encumbrance or claim which is 


to be satisfied out of the specific thing, or proceeds 
thereof, to which it applies. The effect of Section 2, 
Article XI, of the Constitution of Florida is to remove 
from a married woman, under carefully restricted lim- 
itations, the common law disability of coverture in 
cases therein specifically enumerated, and to enable 
her in such cases to assume obligations that can be 
charged in equity upon, and enforced out of her sep- 
arate property. 

(1) It enables her to purchase property either real 
or personal and to obligate herself for the purchase 
price thereof. 

(2) It enables her by an agreement in writing 
made by her to obligate herself for the payment of 
money or thing of value when the same enures to the 
benefit of her separate property. 

(3) It enables her to obligate herself for the price 
of any labor or material used with her knowledge or 
consent in the construction of buildings, repairs or 
improvements upon her property, or agricultural or 
other labor bestowed thereon with her knowledge and 
consent. And said section specifies the forum, viz: 
a court of equity, in which such obligations may be 
charged upon and enforced out of her separate prop- 
erty, either by a sale thereof, or by the sequestration 
of the uses, rents and profits thereof (9). 

(e) Charging for the Purchase Price.—If a mar- 
ried woman purchases goods upon her sole credit, her 
separate real or personal property may be subjected 
in equity to the payment of claims for the money due 
for such purchases (10.) This provision was before the 
Supreme Court of Florida for construction in a re- 
cent case, Citizens Bank and Trust Co. v. Smith, 121 So. 
900. Here there were limitations placed upon the gen- 
eral language of the constitution never before inti- 
mated by the Court. In denying a charge on other 
equitable property of a married woman for the satis- 
faction of the purchase price of a lease, Mr. Justice 
Whitfield said: “‘The provision last quoted above mak- 
ing a married woman’s separate property subject in 
equity ‘for the price of any property purchased by her’ 
is intended to apply where the real or personal property 
purchased by a married woman has been disposed of, 
or has been lost or consumed, or where personal prop- 
erty purchased by her has been so comingled with, or 
used for the benefit of. her other separate property, 
that the property purchased, but not paid for, has 
lost its identity, or is otherwise not available to be 
charged in equity for its price, and no mortgage was 
given by the married woman to secure the price of 
the property purchased by her.” 

If one takes a mortgage, or other lien, from a 
married woman to secure the payment of the purchase 
price of property, he must look to the security which 
he has chosen for satisfaction. In such case he will not 
be permitted to charge her property by virtue of sec- 
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tion 2, Article XI, of the Constitution of 1885 (10a). 

It is immaterial whether the property purchased 
for her be used for the benefit of her separate prop- 
erty or not (11). Where the husband is the real pur- 
chaser of land, the title at his instance being taken 
in the wife’s name for his benefit. the vendor will have 
a lien on the land for the unpaid purchase price evidenc- 
ed by notes signed by the husband and wife. In other 
words, the vendor’s lien raised by the law will not be 
defeated by the husband’s taking the title in the 
wife’s name (12). 

(f) Charging for Improvements upon the Wife’s 
Property.—The Constitution provides that the separate 
property of a married woman may be charged in equity 
and sold, or the uses, rents and profits thereof se- 
questered for material used. with her knowledge or as- 
sent in the construction of buildings, or repairs, or 
improvements upon her property bestowed thereon 
with her knowledge or consent (13). This does not give 
a married woman capacity to make a contract for labor 
performed or material furnished upon her separate 
property, that will bind her in a personal judgment 
(14). When improvements are made on the separate 
estate or property of a married woman by her own con- 
tract or that of an agent, equity will charge the estate 
for the debts thus contracted for, because of the im- 
plication that if she so contracts, she intends to pay the 
debt, and if she means to pay it and has a separate 
estate, such an estate seems to be the natural fund 
contemplated by both of the parties as furnishing the 
means of payment (15). Where the husband enters in- 
to an agreement with a building contractor for the 
building of a house at an agreed price, on the wife’s sep- 
arate property, and the wife has knowledge of the 
erection of the building and silently acquiesces, such 
separate property of the wife may be charged in equity 
for the amount of the agreed price, if such price is 
not unreasonable (16). 

A complainant who seeks to subject a married 
woman’s property to the payment of claims for ma- 
terials furnished in improving her property ‘must 
show knowledge on the part of the married woman that 
the materials were being furnished by the complain- 
ant and used by the contractor, and that she assented 
to such furnishing by complainant, and use of the ma- 
terial upon conditions alleged.’’ In discussing the phrase 
“with her knowledge and assent,” the court says: “Any 
person knows that in constructing a building both 
material and labor are to be used, and when a mar- 
ried woman lets a contract for such work she knows 
that materials are to be purchased and labor empioy- 
ed, and, of course she assents thereto. She may even 
have knowledge that her contractor is purchasing ma- 
terial from a certain material man and employing 
certain persons as laborers, but between her and such 
persons there is no privity and she is not by any 
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statute required to assume the obligations assumed by 
her contractor” (17). 

Where the husband, as agent for his wife, con- 
tracted with an independent. contractor for the erec- 
tion of a house on the wife’s separate property, and 
neither the husband nor the wife ordered the material 
which the contractor used, it was held that after full 
settlement was made with the contractor, before a 
claim was asserted against the wife for the material, 
a court of equity will not charge the wife’s separate 
property for the materials (18). 

(zg) Charging Improvements under Statutory Lien 
Laws.—In Smith v. Gauby, a contractor entered into 
an agreement with Kirby Smith and his wife, Scocia 
Smith, to build an addition upon a dwelling house on 
the land of Scocia Smith. The contractor completed the 
addition and it was accepted by, the husband and wife. 
After failure to pay for the work, the contractor filed 
a mechanic’s lien on the property. After the filing 
of the lien, Mr. and Mrs. Smith sold the property to 
Fiale, and subsequent to the sale a bill was brought 
to foreclose the lien. The Court held in an early de- 
cision (19) that the mechanic’s lien law did not apply 
to the separate statutory property of a married wom- 
an (20). The reasoning is that a statute authorizing 
in general terms an executory contract which can result 
in a personal judgment either at law or in equity does 
not embrace a married woman, unless such is the clear 
and manifest intent of the legislature; that she must be 
given power to contract under some statute, either un- 
der the general law giving this power or under the 
express terms of the lien law and the mere use of 
the word “owner” does not give her this power (21). 
Section 2, Article XI, merely authorizes courts of 
equity to charge the property of a married woman with 
the payment of such demands as were made in this case, 
and until proceedings for that purpose are begun there 
is nothing in the Constitution or in the statutes which 
denies to the married woman the right to sell her 
property in the manner provided by statutes. But if it 
has been proven as alleged that the wife was a naked 
trustee for the use of her husband, the mechanic’s 
lien would have attached (22). 

(h) Charging for Labor on the Wife’s Property.— 
A married woman’s separate real or personal property 
may be charged in equity and sold, or the uses, rents 
and profits thereof sequestered for agricultural or other 
labor bestowed thereon, with her knowledge and con- 
sent (23). The services rendered by an attorney in de- 
fending the right of a married woman to her separate 
real estate is not “labor bestowed” on the land within 
the meaning of the Constitution, for which it may be 
subjected in equity (24). The mere agreement of a hus- 
band and wife with an architect, for the preparation of 
plans to be used in the erection of a building on the 
wife’s separate property will not support a charge upon 
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the wife’s property for the services rendered in mak- 
ing the plans. To bring the case within the provisions, 
the house must have been erected in pursuance of such 
plans, or there must have been a writing made by the 
wife for the benefit of her property (25). To warrant 
a court of equity in enforcing a charge against a mar- 
ried woman’s separate property on a claim by a real 
estate broker for a commission in securing a purchaser 
for her property, it must be shown that there was an 
agreement in writing, and also that such an agreement 
was made for the benefit of her separate property (26). 
However, it is not necessary for the husband to sign 
the agreement (27). Of course if the labor be perform- 
ed without the knowledge and consent of the wife, her 
property will not be charged (28). 


(i) Charging for the Debts of the Husband.—The 
separate property of the wife shall not be liable for 
the debts of her husband without her consent given by 
some instrument in writing executed according to the 
laws respecting conveyancing by married women (29). 
The consent must be appropriate to the class of prop- 
erty to which the consent relates (30). A wife’s joining 
with her husband and duly executing a mortgage on 
her separate real property as security for her husband’s 
debts, satisfies the constitutional provision requiring 
her consent to the lien to be given by some instrument 
in writing (31). Where the wife gives written consent 
to her husband to use certain shares of stock as col- . 
lateral, and after divorce, by mutual consent of the wife 
and the creditor, certain substitutions were made 
among the shares hypothecated, it was held that the 
creditor was entitled to subject the substituted stock to 
the payment of his debts, the wife having consented to 
the original hypothecation in the manner prescribed by 
law (32). The rents and profits of the separate prop- 
erty of the wife will be sequestered and applied in 
equity for the payment of a debt incurred by the wife 
in purchasing furniture for the home when a joint note 
of the husband and wife is given the seller for the pur- 
chase price thereof, and it is known to the vendor that 
the husband is insolvent and that the wife has separate 
property (33). The insolvency of the husband is not a 
necessary condition to enable a wife to charge her prop- 
erty for such debt (34). 


There can be no deficiency decree against a wife in 
the foreclosure of a mortgage on her separate property 
for the debts of her husband. There cannot be a person- 
al decree against a married woman (35). In Drake v. 
Marsh, a deficiency decree was sought against the wife, 
a free dealer, who had joined her husband in the execu- 
tion of a mortgage on his lands to secure his debts. Mr. 
Justice Whitfield speaking for the court said: “A per- 
sonal decree or judgment against a married woman for 
her husband’s debts cannot lawfully be enforced as 
against her separate property, real or personal, without 


her consent duly given as the Constitution requires” 
(36). 

In Staley v. Hamilton, Mrs. Hamilton loaned mon- 
ey to Mr. Staley, for his use on the urgent importunity 
of Mr. Staley and his wife. To secure the debt, Mr. and 
Mrs. Staley executed a note and mortgage on the separ- 
ate statutory property of Mrs. Staley; but the mort- 
gage was not properly acknowledged and was therefore 
void. A suit was brought to charge the separate prop- 
erty of Mrs. Staley for the debt. The court held that 
no section of the Constitution had been complied with 
whereby a charge could be raised. Furthermore, the 
doctrine was announced that the mere execution of a 
note or bond, does not support a charge on the separate 
property of a married woman, unless it is expressed in 
the terms of the contract or note; but the intention to 
charge her property may be inferred from the benefi- 
cial nature of the consideration as enuring directly to 
her benefit or the benefit of her property (37). 

A married woman may subject her property to the 
debts of her husband by a deed absolute to her separate 
property which by evidence aliunde (evidence outside 
the instrument), may be shown to be a mortgage, and 
the deed need not expressly recite her consent to the 
subjection of her property to such purpose, nor need 
such consent be supported by any other consideration 
than a debt of her husband (38). 

The Florida Court has never decided the question 
whether a mortgage given by the husband and wife to 
secure the debt of the husband will be reformed to de- 
scribe properly the separate property of the wife, in the 
absence of some writing showing the mistake of the 
parties, executed by a married woman with the same 
formalities required by law for the execution of con- 
veyances by her, but it is clearly indicated that if such 
reformation ever be decreed, the proof of the mistake 
must be full, clear and satisfactory to the degree of 
moral certainty (39). 

(j) Charging for Debts Incurred for the Benefit 
of the Wife’s Property—A charge may be raised 
against any of a wife’s separate property for money or 
thing due upon any agreement made by her in writing 
for the benefit of her separate property (40). When a 
wife is the beneficiary of lands held in trust, if a joint 
and several note of the husband and wife be given to 
the trustee as such, for the use of the land belonging to 
the trust, there is a reasonable presumption that the 
credit was extended because of the responsibility of 
the wife, and her estate is in equity chargeable with the 
note (41). The intent to charge the separate property 
of a married woman on contracts for the benefit of her 
estate may be shown by parol, or it has been held that 
it may be presumed from the circumstances (42). 

(k) Homestead Exemption.—In a certain case 
where there was an attempt to interpose a claim of 
homestead exemption to a prayer for a charge in equity 
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upon a married woman’s separate property, the ques- 
tion was dismissed with the following words: ‘“With- 
out intimating whether she could take the benefit of a 
homestead exemption, we refrain from a consideration 
of the question in the absence of any proof that an 
exemption could be allowed in any case” (43). Diligent 
examination fails to disclose further consideration of 
the question. 

(1) Partnership Liability—A married woman is 
still under the common law disabilities except insofar 
as they have been removed by the constitution or 
statutes (44). Since a partnership is based on a con- 
tract, it necessarily follows that a married woman is 
incapable of being a member of a partnership in Flor- 
ida, (45) and since she has no capacity to enter into 
a contract of partnership, she can not do so indirectly 
by an agent. Her disability has been removed to the ex- 
tent that she may purchase property, and the purchase 
price may be a charge in equity upon it (46). Although 
a married woman can not become a partner, she may 
acquire an interest in a partnership business, and such 
an interest will be her separate property and subject to 
be charged in equity. In such cases the obligation arises 
not out of the partnership, but out of her capacity to 
purchase. But the right to charge her property for any 
purchase, depends upon the obligation being assumed by 
her solely upon her credit, and to obtain such credit 
she may act through an agent (47). 

(m) Corporate Liability —By a statute enacted in 
1927 married women are declared competent to be in- 
corporators, subscribers, members, stockholders, direc- 
tors or other officers of any corporation heretofore or 
hereafter created under the law of Florida (48). The 
Supreme Court of Florida as yet has had no occasion 
to construe this statute. It is submitted that it was the 
intention of the legislature to give women the same 
capacities and liabilities with regard to incorporation, 
subscription, and membership in corporations as are en- 
joyed by men. A married woman it, seems may now be 
liable upon an executory contract to accept and pay for 
shares of stock for which she has subscribed. As this 
is a new right and obligation given to married women 
and as no court is specified in which the rights and 
liabilities are to be enforced, it is further submitted 
that the action may be brought in a court of law. 

The liability of a married woman, a stockholder, 
in a case of bankruptcy of the corporation is ably dis- 

.cussed by the Supreme Court of the United States. 
Here, a receiver of a national bank in Florida sought 
to enforce a statutory liability, against a married wom- 
an. The argument made in behalf of the woman assum- 
ed that the liability sought to be fastened upon her 
arose wholly out of a contract. The court speaking 
through Mr. Justice Harlan disposed of the contention 
saying: “The vice in the argument is the assumption 
that the liability of Mrs. Christopher as a stockholder 
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arises wholly out of contract between herself and the 
bank or its creditors; whereas upon becoming a share- 
holder, she made, strictly, no contract with anyone, and 
became * * * by force of the statute individually res- 
ponsible for the amount of her stock for the contracts, 
debts, and engagements of the bank ratably with other 
shareholders.” (49). 

In a Florida case involving a_ state bank, a local 
statute was applied upon substantially the same reason- 
ing. Such a statute does not conflict with Article XI 
of the constitution and the receiver may satisfy his 
judgment out of any of her separate property. The fol- 
lowing sentences give the view of the court. “The Su- 
preme Court of this state has said that a stockholder’s 
liability arises ex contractu * * * It would be more ac- 
curate to say that the statutory additional liability at- 
taches to the acquisition of the property; it is taken 
cum onere * * * But whatever the view, the better reas- 
oning, as it seems to, us, is that a married woman in a 
state where she is permitted to acquire by gift, devise, 
bequest, descent or purchase any and all species of 
property and may become a stockholder and director of 
corporations is equally liable with other stockholders 
for the contracts and debts of the corporation of which 
she is a shareholder, because the law which gives her 
the right to acquire such class of property prevents her 
from avoiding the obligations it carries by denying her 
capacity to enter into the contractual relation by 
which she acquired it.” (50). It should be noted that 
these two cases were decided prior to the above men- 
tioned statute of 1927. 

(n) Contractual Capacity and Liability.—As the 
common law prevails in Florida except where it has 
been changed by statute, it necessarily follows that a 
married woman has no general contractual capacity. 
(1). A married woman under the laws of Florida can- 
not be a member of a partnership, so as to make her- 
self personally liable for its debts, and a contract made 
during coveriure is incapable of ratification after the 
death of the husband (la). The promissory note of a 
marricd woman is void. A married woman may be sued 
on her antenuptial contracts by joining her husband, 
but the judgment, if any, must be satisfied out of the 
wife’s separate property (2). If the husband be judged 
insane, the wife is given the contractual rights of an 
unmarried woman (3). A married woman cannot give 
herself a legal capacity to contract by falsely represent- 
ing that she has such a capacity (4). To so hold would 
be to circumvent the law. 

As a rule, the wife has no authority to bind the 
husband by purchase or other contract unless she is his 
agent in fact. But there is an apparent exception to 
the rule. The wife is entitled to support from the hus- 
band, and for the purpose of securing her support she 
is his agent, and can bind him for things which are 
necessary for the proper maintenance of herself and 
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family. Under some circumstances domestic services 
may be necessaries (5). 

(o) Mortgage Liability—A mortgage duly execut- 
ed as required by the constitution and statutes, by the 
husband and wife jointly, upon her separate property 
to secure the payment of a debt due by her or by 
her husband may be good (6). The mortgage must be 
attested by two witnesses, properly acknowledged, and 
otherwise executed according to the law respecting the 
conveyance of married women’s property (7). Where 
a married woman intends to convey or mortgage her 
real estate, and to accomplish this purpose executes 
a proper instrument, in conjunction with her husband, 
with all the formalities required by law, but by mistake 
of the scrivener an erroneous description of the land is 
inserted, it is not in contravention of the constitu- 
tion respecting married women’s property rights, for a 
court of chancery to correct the mistake upon clear 
proof of the fact (8). 

In Hodges v. Price (9) there was an attempt to 
foreclose a mortgage regular in all of its details, upon 
the separate property of the wife, given to secure 
the payments of a simple promissory note made by 
her. The court refused foreclosure of the mortgage be- 
cause of an absence of proof in the note, mortgage or 
otherwise showing that the mortgage was given to se- 
cure the purchase money of the property. From this 
case it is reasonable to infer that a mortgage given by 
a married woman upon her separate property will not 
be foreclosed unless it be shown that the consideration 
arises out of a contract which the Constitution or 
statute, authorizes a married woman to make. The 
promissory note of a married woman is void, and a 
mortgage to secure the payment of such a note is unen- 
forcible in the absence of showing that her separate 
property should be subject to the payment claimed 
(10). 

In Equitable Building & Loan Assn. v. King (11), 
the leading cases on this subject are digested and dif- 
ferentiated. In that case the husband assisted the wife 
to secure a loan from the complainant to pay off a valid 
purchase money mortgage on the wife’s separate stat- 
utory property. The wife alone signed the bond to se- 
cure the debt, but the wife and husband executed a 
mortgage deed, upon separate statutory property of 
the wife to the complainant, which expressed as con- 
sideration a loan and the instrument contained a coven- 
ant to reconvey upon payment of the loan. The mort- 
gage deed contained no covenants to repay the loan 
upon which the husband could be held personally res- 
ponsible for the debt. The application for the loan, sign- 
ed by the wife stated the purpose and amount of the 
loan and that it was to be repaid. Here it was held 
that the mortgage deed was enforcible in equity for 
the amount of the loan, though the bond was void. 

Such a deed is sufficient notice to put subsequent 
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purchasers on inquiry (12). Mortgages duly executed 


and given on the separate property of the wife to se- 
cure a note signed by both husband and wife may be 
enforcible. In Mattair v. Card (13) the court held 
that as the note was signed by the husband it was 
prima facie valid as to him; that as the statute auth- 
orized the wife to sell, transfer and mortgage her real 
estate as if she were unmarried, by her husband join- 
ing therein, it would seem to settle the question that 
she could bind her real estate to secure any valid in- 
debtedness which she had capacity to contract. A mort- 
gage given by a married woman to secure a note which 
is void as to her may satisfy the constitution as being 
a writing “duly executed according to the law respect- 
ing conveyances by married women” and create a lien 
on her separate property to secure a debt of her hus- 
band evidenced by a note and be effectual until barred 
by the statute of limitations (14). 

Clauses in a mortgage given by a married woman 
providing for the acceleration of payment or for at- 
torney fees are void. The reason is that the constitu- 
tion does not authorize her to make such a contract 
(15). When one secures the purchase price of property 
sold to a married woman by a mortgage given by her, 
the remedy in equity to subject the property of the 
married woman to the debt, by virtue of the constitu- 
tion, is not available (16). Although by the laws of the 
state of a married woman’s domicile she has no power 
to mortgage her separate estate to secure the debt of 
her husband, yet if in that state she executes such a 
mortgage upon real estate in another state whose laws 
permit such a mortgage, it will be valid in the latter 
state (17). 

In Wilkins v. Lewis (18), a mortgage was execut- 
ed in the name of Mary Richardson, a widow. As a 
fact, she was a married woman, Mary Wilkins, at the 
time of the execution of the instrument. The mori- 
gage passed into the hands of a bona fide purchaser 
who brought a suit to foreclose the mortgage. The 
defense interposed was that the lawful husband did not 
join in the execution of the mortgage. The plaintiff 
asked that the defendant be estopped from setting up 
said defense. But the court held that such a conien- 
tion “ignores the principle of law that married women 
can legally contract and convey property only as pro- 
vided by law, and that void contracts and conveyances 
of married women can not be given effect by the doc- 
trine of estopple in the absence of a statute permitting 

The acts and conduct of a married woman in mat- 
ters where she is legally competent to act or where 
she acts in the manner required by law, may operate 
as an estopple in pais as to her (19). But estopple does 
not operate to give legal capacity or competency to a 
married woman or to dispense with the requirements of 
a law relative to the conveyance or mortgage by a mar- 
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ried woman of her interests in real estate. A married 
woman can not give herself a legal capacity to contract 
by falsely representing that she has such a capacity 
(20). 
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CHAPTER III 
DISPOSITION OF PROPERTY BY MARRIED 

WOMEN 

(a) Sale and Transfer of Personal Property of the Wife 

(b) Sale and Conveyance of Real Property of the Wife 

. Joinder by the Husband 

. Conveyancing by Free Dealers 

Release of Dower 

Married Women’s Acknowledgments 

Where the Wife is a Minor 

. Where the Husband is Insane 

Married Women’s Covenants 

Contracts by Married Women to Convey and 

Purchase. 

(c) Estopple to Deny a Conveyance 

(d) Capacity to Make Wills 

(a) Sale and Transfer of Personal Property of the 
Wife.—Before 1927, a married woman was without le- 
gal authority to sell her personal property unless jvin- 
ed by her husband. The legislature of 1927 dispensed 
with the joinder by the husband in sales and transfers 
of the personal property and choses in action cwned 
by the wife (1). 

(b) Sale and Conveyance of Real Property of the 
Wife.—1. Joinder by Husband. Any married woman 
owning real property may sell or convey it as she might 
do if she were not married, provided her husband join 
in such sale or conveyance (2). It is not necessary to 
name the husband in granting clause of the deed; his 
execution and acknowledgment are sufficient (3). The 
joinder by the husband must be at the time of the 
execution of the instrument. A later instrument by the 
husband purporting to ratify the transaction, stating 
that he gave his full and entire consent to the execu- 
tion and that he thereby ratifies and confirms the said 
deed, gives the deed no validity (4). 

2. Conveyancing by Free Dealers. A married wom- 
an who has been made a free dealer by a decree in 
chancery may convey her real property by a sole deed 
(5). 

3. Release of Dower. Any married woman having 
a right of dower in any real property may relinquish 
it by joining in the conveyance or mortgage of such real 
property, or by a separate deed executed in like man- 
ner as other conveyances (6). 

4. Married Women’s Acknowledgments. To ren- 
der a sale, conveyance or mortgage valid to pass to the 
real property in which a married woman owns an in- 
terest, “she must acknowledge before some officer 
authorized to take acknowledgments of deeds, separ- 
ate and apart from her husband, that she executed 


the same freely and voluntarily and without compul- — 


sion, constraint cr apprehension, or fear of or from her 
husband, and the officer’s certificate shall set forth 
all of the foregoing requirements (7). 

The Supreme Court of Florida in defining a mar- 
ried woman’s acknowledgement said: ““The acknowl- 
edgment must in legal effect be a statement by her to 
the officer in his presence ‘that she execute’ the deed 
‘freely and voluntarily and without compulsion, con- 
straint, apprehension or fear of or from her husband,’ 
and the officer’s certificate must state in substance and 
legal effect a compliance with such requirements” (8). 
It is the acknowledgment and not the mere signature 
that makes the instrument effective against her (9). 
The acknowledgment by the wife and the private exam- 
ination are indispensable to the validity of the convey- 
ance whether such interest be her dower or her separate 
estate (10). 

A married woman’s contract to convey real estate 
should be acknowledged (11). An acknowledgment by 
telephone is not sufficient, as the person being exam- 
ined is not before the officer (12). 

5. Where the Wife is a Minor. The execution of a 
deed by a married woman conveying real estate belong- 
ing to her, joined in said deed by her husband, and duly 
acknowledged shall be valid notwithstanding her min- 
ority at the time of such execution and acknowledg- 
ment (13). 

6. Where Husband is Insane. After the husband 
has been adjudged insane the wife may deal with and 
convey her real and personal pronerty without the con- 
sent, signature or joinder of her husband (14). 

7. Married Women’s Covenants. Prior to 1927 a 
married woman might covenant in a deed executed by 
herself and her husband jointly against encumbrances 
and for warranty of title, but such covenants would not 
bind or obligate her personally, but operated only as an 
estopple against her and all persons claiming by or 
through her. The above law was applied in Couch v. 
Palmer, a case in which the wife’s separate statutory 
property was properly conveyed and after the convey- 
ance the husband died and the wife was sued on her 
covenants; recovery was denied (15). The law of mar- 
ried women’s covenants was amended in 1927, and now 
a married woman may be sued on her covenants and 
warranties which have been made with respect to her 
separate statutory property (16). 

8. Contracts by Married Women to Convey and 
Purchase. Coverture shall not prevent a decree against 
a husband and wife to specifically perform their writ- 
ten agreements to sell or convey the separate property 
of the wife, or relinquish her right of dower in the prop- 
erty of the husband, but no agreement for the sale or 
conveyance of her real property or for the relinquish- 
ment of her dower, shall be specifically enforced unless 
it be executed and acknowledged in the form prescrib- 
ed for conveyances of her real property and for relin- 
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quishment of dower (17). Although a party may have 
paid full consideration and may have taken possession 
of the separate property of the wife under the agree- 
ment to sell, yet if the wife did not make her acknowl- 
edgment on separate examination, the agreement is 
void as to the wife, and equity will not specifically en- 
force it against her (18). A married woman may agree 
to sell her separate property and though such an agree- 
ment may be entirely unenforcible, yet the vendee may 
not refuse to take the property and charge the proper- 
ty in equity for the partial payment thereon, in the ab- 
sence of a showing that the married woman was un- 
willing or unable to convey good title (19). 

An agreement for the sale of land by a married 
woman, not executed according to the statutory require- 
ments, though not specifically enforcible against her, 
may not be wholly void (20). A married woman who de- 
clines to perform her agreement to sell, may be requir- 
ed to return the consideration received, and failing 
therein it may become a lien upon her separate prop- 
erty (21). A married woman who signs a contract with- 
out a seal to sell land may not retain partial payment 
and refuse to convey (22). 

A married woman is without capacity to bind her- 
self to buy realty (23). As to her capacity to enforce 
specifice performance upon one who has contracted to 
sell to her, the two following cases should be read care- 
fully in their entirety. In Gautier v. Bradway (24) an 
agreement was made by letters and telegrams for the 
sale of certain real property by Myrtle Bradway to Mrs. 
Gautier. In pursuance of the agreement the deeds exe- 
cuted by Myrtle were placed in the bank where Mrs. 
Gautier was to deposit the purchase money and a mort- 
gage. Mrs. Gautier would not accept the deeds, but re- 
turned them asking that certain irregularities be cor- 
rected. After further correspondence, Myrtle Bradway 
by telegram cancelled the contract. Then Mrs. Gautier 
filed her bill to enforce specific performance in compli- 
ance with the terms of the contract. The court found 
in the letters and telegrams, a contract satisfying the 
statute of frauds. Specific performance was refused. 
Mr. Justice Terrell speaking for the court said: “The 
law seems to be well settled that an executory contract, 
containing mutual agreements which can not be en- 
forced against one of the parties because of infancy, 
coverture or other disabilities will not be enforced 
against the other party. Where married women under 
coverture and infants have not the capacity to bind 
themselves to performance of an executory contract, 
parties assuming to contract with them are not bound 
in equity to perform the contract on their part. * * * 
It is further not made to appear that there was ever 
a time during the history of this transaction up to the 
date of the final decree herein that appellee could have 
gone into a court of equity and enforced specific per- 
formance on the part of the appellant.” 
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In Clark v. Andrew (25), Andrew offered to sell to 
Ruth Clark, a married woman, certain real estate, on 
condition that the offer' be accepted within one month. 
The acceptance was made within the month in writing 
and duly signed by Mrs. Clark, and at all times after- 
wards she was ready, willing and able to comply with 
her obligations, but Andrews repudiated the contract 
and attempted to withdraw the offer. The bill seeking 
specific performance, which was promptly filed, also 
contained a continuing offer of performance on the 
part of Mrs. Clark. As the federal courts follow the 
property law of the state in which the case arises, the 
District Judge denied specific performance on author- 
ity of Gautier v. Bradway. He was of opinion that as 
Mrs. Clark’s promise to buy was unenforcible because 
she was a married woman, the seller was not bound by 
his promise to sell. The District Judge was reversed and 
specific performance was granted. The Circuit Court of 
Appeals differed from the Florida Court as to the de- 
fense of lack of mutuality of obligation. It is submit- 
ted that the federal decision is the better view (26). 

(c) Estopple to Deny a Conveyance.—The case of 
Johnson v. Eliott (27) is an interesting case on the doc- 
tine of estopple to deny a conveyance. In this case 
there is evidence that Mary Hardy and her husband 
duly executed a conveyance of land to F’. 8S. Gay and as 
the intended grantees desired the conveyance made to 
F. S. Gay & Bros., the deed executed by Mary and her 
husband to F. S. Gay was not accepted, but another 
deed to F. S. Gay & Bros., was executed by the son of 
Mary for her and her husband, of which Mary was fully 
informed. There is also evidence that consideration for 
the conveyance was received by the husband and that 
the wife used at least a portion of it. It does not appear 
that Mary, or any one for her objected to the use or 
conveyance of the land by the grantees. Nowhere in 
the report is it said that Mary Hardee either signed or 
acknowleded the deed; it is said that she acquiesced in 
the conveyance. On this showing it was held that the 
lower court was fully warranted in finding that Mary 
Harding and those claiming under her were estopped 
from claiming against the appellee who claimed title 
under Mary Hardee through a conveyance made in her 
name of which she had notice and in which she ac- 
quiesced (28). 

(d) Capacity to Make Wills—A married woman 
may dispose of her property, both real and personal, by 
last will and testament in the same manner as if she 
were not married, even though she be a minor (29). 
In Florida the husband does not have courtesy in the 
wife’s property. 
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Sheriff’s Deed 

. Contract for sale before marriage 
Acquiesce in will 

Relinquishment 

Adultery 

Transfer before marriage 

. Destruction of husband’s estate 

. Antenuptial Contracts 

Divorce 

10. In personalty 

B. Estates by the Entireties 

A. Dower 

(a) Statutery Provisions.—1. Definition and auth- 
orization in Realty. At common law, dower is the es- 
tate to which a widow is entitled for the period of her 
life, in one-third of the lands and tenements of which 
her husband was seized in fee simple or fee tail, and 
which her issue, if any, might inherit. (1). 


and provided for by statute. When any husband shall 
die without making a will, or if the provisions of the 
will are unsatisfactory to the wife, she will be entitled 
to dower in the following manner, ‘to-wit: one-third 
part of all the lands, tenements and hereditaments of 
which her husband died seized and possessed, or had be- 
fore conveyed whereof she had not relinquished her 
right of dower as provided by law, which said third 
part shall be and enure to her proper use and behoof in 
and during the term of her natural life.” The third shall 
comprehend the dwelling house of the husband with all 
of the improvements appertaining thereunto, unless 
such an apportionment shall work a manifest injustice 
to the children or other heirs (2). 

2. Definition and Authorization in Personalty.— 
The Florida Statutes contain an anomalous provision 
styled “‘dower in personalty.” The statute is conspicuous 
because of the improper use of legal terms. The statute 
prov. les that when the husband shall die without mak- 
ing a will or if the provisions of the will shall be un- 
satisfactory to the wife, she shall be entitled to share 
in the personal estate in the following manner, to wit: 
“If there be no children, or if there be but one child, 
she shall be entitled to one-half; but if there be more 
than one child, she shall be entitled to one third part 
in fee simple, and such claim shall have preference over 
all others, and the said share shall be free from all lia- 
bility for the debts of the decedent.” (3). 

3. Election and Estopple.—lIn all cases in which 
the widow of a deceased person shall be entitled to 
dower, she may elect to take in lieu thereof a child’s 
part. (4). Such election shall be made within twelve 
months after the probate of the will or granting letters 
of administration or she shall be confined to her dow- 
er (5). If the widow takes dower she is entitled only 
to a life estate in the real property, and the remainder 
goes to the heirs or devises. But if she takes a child’s 


The wife’s right of dower is recognized in Florida 
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part, she has a fee simple estate in the real property and 
absoluté ownership in the personal property set apart 
to her (6). The widow may by accepting benefits under 
the will be estopped to claim her dower (7). Election of 
the widow to take a child’s part can not be recalled (8). 

4. Condemnation Proceedings.—A wife is not en- 
titled to dower in lands taken by eminent domain before 
the death of her husband (9). 

5. Insane Wife.—Upon compliance with specified 
procedure and examination in case of insanity of the 
wife, the judge of the circuit court will appoint a spe- 
cial guardian to join the husband with power to re- 
linquish the dower of the insane wife. The statutes af- 
ford ample protection to the wife (10). 

(b). Dower—Inchoate and Vested.—Before the 
husband dies, the wife has merely a contingent interest 
called an inchoate right of dower; it is not an estate in 
the land. The wife has no right to transfer her dow- 
er inchoate, even theugh the husband join therein, but 
she may release it to the tenant of a freehold estate in 
the land. Upon the death of the husband. the inchoate 
dower becomes a vested right (11). 

(c) What is Dowable.—1. In General.—The wife 
has the right of dower in all lands of which her hus- 
band died seized, and in all personal property of which 
he died possessed (12). Our statutory dower rights are 
broader and more beneficial to the wife than those of 
the common law (13). The right of the wife to dower 
is not derived through the husband but by provisions 
of law (14). The right of dower is superior to the claims 
of creditors and the right of inheritance of the heirs 
(15). This principle applies to both the personal and 
real estate of the husband. Where the widow is entitled 
to dower in several tracts of land. she may have a com- 
plete life interest in one tract which is equal in value to 
her interest in the whole (16). Where a wife reliquishes 
her dower in a first mortgage, but not in a second one, 
she may claim her dower as against a purchaser under 
the second mortgage (17). 

2. Shares in a Land Company.—As the shares of 
stock in a land company are personal property, the wife 
is not entitled to dower in the shares of such stock dis- 
posed of during the life time of her husband nor has she 
dower in the land owned by the company (18). 

3. Partnership Realty.—The wife has dower in the 
husband’s interest in real property held by a partner- 
ship of which the husband is a member. But this rule 
is subject to well settled exceptions. Where the husband 
and his partner purchases real property with partner- 
ship funds for partnership use and such property is 
held and owned as part of the joint stock or property of 
the partnership, the wife is not entitled to dower, when 
her claim comes in conflict with that of the surviving 
partner or a creditor of the partnership (19). 

4. Inchoate Right in Personal Property.—The wife 
has the same inchoate title in the personal property 
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of the husband as she has in his real property (20). The 
husband cannot by his last will and testament so be- 
queath his personal property as to deprive his widow 
of her right of dower therein; yet he may sell or give 
his personal property away; even though it is with the 
avowed purpose of keeping his wife from getting her 
dower; but such sale or gift must be a bona fide one 
and be perfected. If the transfer be a mere devise or 
contrivance by the husband and he does not part with 
the absolute dominion over the property, the wife’s 
dower will attach at his death (21). Fraud is never 
presumed but must be proved, yet it may be inferred 
from facts and circumstances (22). 

5. Tenancy in Common.—A widow is entitled to 
dower in lands of which her husband was a tenant in 
common (28). 

6. Mesne Profits.—The wife may recover her por- 
tion of the mesne profits accruing intermediate the 
death of her husband and the allotment of her dower 
(24). But she is not entitled to mesne profits in land 
conveyed by her husband until she has demanded an 
allotment of dower and it has been refused (25). 

7. Survival of the Right—When' the widow dies 
entitled to dower in the personal estate of her deceased 
husband, without having had the same set apart to 
her, the right passes to her personal representative as 
assets of her estate (26). But in cases involving real 
property, if the dower be not allotted to the wife before 
her death, no suit can be continued or brought therefor. 
As damages for unlawful detention of the dower or for 
recovery of the mesne profits in such cases is inci- 
dent to the principal right which does not survive the 
death of the widow, recovery of damages falls at the 
termination of the principal demand (27). 

8. Dower in the Homestead.—A wife has a dower 
interest in her husband’s homestead real estate. A wid- 
ow who has elected to take dower cannot claim a home- 
stead in the lands of her husband under the homestead 
clauses of the Constitution. Her right is that of dower 
only, which is not affected by the homestead provisions 
(28). The Constitution of Florida prohibits the husband 
from conveying, transferring or willing the homestead 
real estate without the joint consent of the wife (29). 

(d) Statutory Provisions in Addition to Dower.— 
The widow of an intestate shall be entitled to keep her 
wearing apparel and such household goods, farming 
utensils, provisions and clothing as may be necessary 
for her maintenance and for that of her family, to be 
set apart by appraisers who shall have special regard 
for the ability of such widow and children to provide 
for and maintain themselves; and the aforesaid articles 
shall not be considered and taken as a part of the wid- 
ow’s dower in any case (30). 

(e) Before Assignment of Dower: Quarantine.— 
The widow may retain the full possession of the dwell- 
ing house in which her husband most usually dwelt next 


before his death, together with outhouses, offices or im- 
provements thereto belonging, free from molestation or 
rent, until she shall have her dower assigned to her 
(31). 

(f) How Dower May Be Barred.—1. Sheriff’s Deed. 
—A sheriff’s deed does not divest a widow of her in- 
choate right of dower (32). 

2. Contracts for Sale before Marriage.—Where an 
unmarried man contracts to sell land and later mar- 
ries but dies before executing the deed, the wife’s dow- 
er is lost if the purchaser complies with the contract 
(33). 

3. Acquiescence in Will.—Failure of the widow to 
dissent from the husband’s will which made provisions 
for her, within one year from the date of the probate 
of the will bars the wife’s dower (34). 

4, Relinquishment.—The wife may relinquish her 
right of dower by properly executing an appropriate in- 
strument in favor of one having a freehold interest in 
the land (35). A relinquishment of dower executed and 
acknowledged by a wife shall be valid notwithstanding 
her minority at the time of such execution and acknowl- 
edgment (36). The wife need not receive a considera- 
tion to support the relinquishment of her dower (37). 
The acknowledgment of the wife relinquishing her dow- 
er may be set aside for fraud or duress, but the proof 
thereof must be strong and convincing (38). The re- 
linquishment of dower in a mortgage becomes effective 
only upon a final decree of foreclosure against the wife 
(39). 

5. Adultery.—When the wife willingly leaves her 
husband and during the period of desertion she becomes 
guilty of adultery, her dower is thereby lost (40). 

6. Transfer by Husband before Marriage.—A con- 
veyance by the husband before marriage, if not made in 
fraud of his wife’s rights bars dower, though a con- 
veyance by him after marriage will not have that ef- 
fect. Strictly speaking dower never attaches in such 
cases (41). 

7. Destruction of Husband’s Estate.—The destruc- 
tion of the husband’s estate either by title paramount, 
by entry for breach of condition, or by sale under mort- 
gage or other lien bars dower (42). 

8. Antenuptial Contracts——An antenuptial con- 
tract by the wife releasing dower in consideration of an- 
other consideration made for her, defeats her right of 
dower (43). 

9. Divorce.—In order to entitle a woman to dower, 
she must be the wife of the owner of the land at the 
time of his death. Consequently, a divorce divests dower 
in the absence of a statute to the contrary, and there 
is no such statute in Florida (44). 

10. Dower in Personalty.—Statutory dower in the 
personal property of the husband can be barred only 
by a bona fide and completed transfer of the person- 
alty before the death of the husband (45). 
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B. Estates by the Entireties 

There are few topics in the law of Florida which 
are of more vital importance or more academic inter- 
est than that of estates by the entireties. As the com- 
mon law still obtains in Florida, save insofar as it has 
been changed by statute, the courts of Florida recog- 
nize and protect tenancies by the entireties (46). “An 
estate by the entireties is an estate held by the husband 
and wife together as they live, and after the death of 
either by the survivor. (47). It is an estate by the hus- 
band and wife by virtue of title acquired by them joint- 
ly after marriage. It is a peculiar and anomalous estate. 
It is a sui generis species of tenancy. The essential 
characteristics of an estate by the entirety is that each 
spouse is seized of the whole or the entirety and not of 
a share, moity or divisible part. Each is seized per tout 
et non per my. There is but ong estate, and in contem- 
plation of law there is but one person (48). 

The tenancy is similar to joint tenancy and ten- 
ancy in common, yet it is different from either. The en- 
tire estate here is owned in contemplation of law by the 
’ husband and wife considered as one person by virtue 
of their marriage. Upon the death of one spouse the en- 
tire estate goes to the survivor, but the survivor takes 
no new estate, since there is a mere change in the per- 
son holding and not an alteration in the estate held 
(49). 

Where an estate by the entireties is created neith- 
er spouse can alien, forfeit, nor encumber any part of 
the estate without the assent of the other, so as to 
defeat the right of the survivor. There can be no sev- 
erance of the estate by the act of either, and no par- 
tition of the land during their joint lives (50). It has 
been held that the right of homestead exemption may 
be claimed therein (1). 

A decree of divorce renders a tenancy by the en- 
tirety into a tenancy in common (2). 

Under the law in force in this state there may be 
a tenancy by the entireties both in real and personal 
property ; and whether such an estate exists as the re- 
sult of acquisition of property by and in the names of 
both husband and wife, must be determined by a con- 
sideration of the nature of the terms of the transaction 
as portraying the intent of the parties and of the rules 
of law applicable thereto. A mortgage and a savings 
bank account, all payable to “Paul W. Bailey and Jen- 
nie M. Bailey,’ who were husband and wife, were held 
to be an estate in the entirety, and a will by the wife 
disposing of a part of this property was consequently 
held void (3).- 
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MR. TOASTMASTER, LADIES AND GENTLEMEN: 


There is a story in the history of philosophy of 
a young man who, having obtained that ripe maturity 
which I possess, being’ disillusioned of life, although re- 
cently married, was about to throw himself as a sui- 
cide into the dark waters of the Seine. A kindly pass- 
erby rescued him from his evil purpose and has ever 
thereafter been held responsible for nine volumes of 
tedious philosophy. Upon your Banquet Committee, 
therefore, to whom I'am indebted for the honor of be- 
ing your guest, rather than upon me, you may lay the 
odium for whatever pain you may suffer from such 
tedious philosophy as I may inject into my remarks 
concerning the progress of our law. 

There are periods in history which stand out as 
the mountain peaks of human achievement. Of such are 
the golden age of Greece, the Renaissance, the Refor- 
mation, the revolutionary period which lay behind the 
fruition of the French and American republics, and 
greater than all, that age of science beginning not a 
hundred years ago and finding its culmination in this 
magical today. These have been times when the mind of 
man has crept from beneath its dark shelter into the 
gray mist of dawn if not into the golden sunlight of 
_ day; they were times when man, as Carlisle said of 
Mirabeau, had an eye. But not one step of progress has 
been made by the human race, whether in the fashion- 
ing of individual conduct or in the erection of social 
institutions, except by the path of honest and intelli- 
gent criticism growing out of dissatisfaction with 
things as they were. In philosophy, from Democritus 
to John Dewey, every new concept, every virile thought 
has been built upon the wreck of a predecessor; in poli- 
tics, every discord which has been blotted from the 
score of social behavior, every additional power which 
has been conferred upon the able, every new immun- 
ity which has been laid upon the weak, represents the 
conquest of an antecedent condition; every modern sci- 
entific instrument contributing to the satisfaction of 
the maximum wants and the diminution of the pains 
of mankind has been the child of a compelling desire to 
accomplish what was considered improvement in man’s 
state. It has been the glory of this age that no philo- 
sophical concept, no political doctrine, no scientific for- 
mula, no religious tenet has been sacred beyond honest 
criticism. They are, therefore, to be commended who 
have turned upon the body of our law the searching 
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scrutiny of honest examination, to the end that it may 
become more perfectly the first institution of civili- 
zation. 

Man’s indebtedness to the Anglo-American system 
is not inconsiderable. Dean Pound, in The Spirit of the 
Common Law, has pointed out that that system has 
made three distinct contributions to the jurisprudence 
of the world, namely: the doctrine of the supremacy 
of law, the doctrine of judicial precedent and the in- 
stitution of trial by jury. It is doubtful whether any 
system of law has ever thrown the same protection 
around and laid the same emphasis upon the individual 
citizen as has that system. It is doubtful if any people 
has enjoyed freer right to the full expansion and de- 
velopment of its powers than the citizenship of the 
states under which that law has been administered. It 
is doubtful whether any law for the same period of 
time has attained a more perfect balance between indi- 
vidual security and individual enterprise. The accomp- 
lishments of the peoples who have been born, worked, 
played and died under that law constitute one of the 
bright spots of human history. 

That law, as it exists in America today, however, is 
not without its shortcomings, the existence of which 
are attested by complaints which in extent and inten- 
sity have, perhaps, never been excelled. Popular com- 
ment is usually more of an evidence of the existence of 
an evil than an analysis of its source; but the business 
man complains of the law’s inefficiency, the litigant 
of its expense; the citizen of its inadequacy of protec- 
tion and at the same time of its limitation of personal 
liberty, the social worker of its indifference to indi- 
vidual justice and all of its volume and delay, except the 
publisher and the accused respectively. These popular 
expressions alone, although they have no doubt always 
existed, might be cause for concern. Responsible juri- 
dicial authority, however, if we may again use Dean 
Pound, has discovered six major problems facing the 
American legal system today, which are enumerated, 
(1) the administration of criminal justice, (2) legisia- 
tion, (8) law enforcement, (4) preventive justice, (5) 
judicial organization and administration and (6) the 
individualization of the application of justice to unique 
stuations (Amercan Bar Association Journal, Febru- 
ary, 1926). To state the existence of those problems is 
to recognize those defects in the legal system and its 
application. Every citizen of course exercising his con- 
stitutional right of free speech has a ready condemna- 
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tion and remedy. All admit, however, that remedies 
which will stand the stress of application are more read- 
ily desired than attained. 

It might first be wise to inquire whether any con- 
scious development of a legal system is possible. There 
are not a few who look upon a system of law as a crys- 
tallization of man’s experience under certain conditions. 
This necessarily makes the growth of law a result rath- 
er than the end of man’s effort. On the other hand, 
there are those who contend that the law should, like 
Bruce’s heart, represent the social objective. By what- 
ever philosophy it may have been attained, we know, 
however, that the glory of the common law was its 
adaptability to changing conditions. 

The structure of the system as such was immedi- 
ately moulded by the dual forces of legislation and judi- 
cial decision. Theoretically, from parliament came the 
new concepts; from the courts the modifications and 
extensions of the old. This classical distinction as to 
the sources of legal authority comes to us as certainly 
as the system itself. Assuming the inevitable necessity 
of this line of demarcation we have perhaps become 
the greatest national exponent of reforming a legal sys- 
tem by legislation. Striving at first as a virile people 
to put a virile philosophy into a transplanted tradi- 
tional law—endeavoring to breathe a new world spirit 
into an old world body—we turned naturally to iegis- 
lation. 

Our successes and our failures are American legal 
history. By that curious sequence which in_ politics 
makes deliverers themselves the tyrants, our means of 
deliverance looms as our threat of destruction. As a 
nation we are in the unique position of embracing a 
tradition opposed to codification and at the same time 
possessing a volume of legislation which in the variety 
of its subjects and in the scope of its disturbance of our 
legal order, is without parallel. In consequence we lack 
the symmetry and harmony of either an indigenous or 
code system of law. 

The disrepute in which legislative assemblies and 
legislative acts are presently held is evidence of a loss 
of faith in this method of law building. There is a 
growing recognition that the adjustment of human re- 
lations must be through a definable legal system and 
upon something of a consistent legal philosopsy, and 
that in the promulgation of such a philosophy the pub- 
lic as its own advocate is somewhat like a lawyer in 
his own defense; a recognition that the highest wisdom 
from human experience can better be expressed by 
those trained to social observance than by those who 
chance by accident or random selection to wear the toga 
of legislative authority ; a recognition that law building 
is a piece of social engineering which can with no 
more safety be committed to the untrained, although 
well-intentioned, than the erection of a skyscraper or 
suspension bridge. 
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The public is also coming to be aware that the 
mass of legislation of the last half century in which 
the body politic, in view of accepted inhibitions upon 
judicial power, has been attempting to express a new 
philosophy of relationships, has received, as does most 
legislation, only a luke-warm application by the courts 
and that the courts have generally recognized such 
statutes not as vehicles of new concepts but as exten- 
sions or modifications of those antecedent authority. 
That such has been the judicial attitude is attested by 
the universal rule of strict construction applied to all 
acts in derogation of the common law. The result ex- 
emplifies the usual incongruities of fitting square pegs 
into round holes. Is it not, therefore, desirable to con- 
sider reducing the emphasis and scope of legislation and 
encouraging the judiciary, under the impetus of ade- 
quate and responsible social pressure, to move more 
boldly in its interpretations even to the extent of 
adopting matured concepts of no prior legal authority. 

Law making by judicial-decision is more of a 
stranger to us in theory than in fact. There has been 
about the method something of the elasticity which 
we find in politics when we carry on a brisk trade with 
those with whom we are not on diplomatic speaking 
terms. There was in the common law, however, a cer- 
tan technique by which judicial innovations were at- 
tained. The resort was most frequently to analogy. It 
was ever the habit of the common law judge, when 
confronted with a novel situation which presented a 
claim upon a natural sense of justice, to search in the 
store of legal principles at his command for some an- 
alogy by which the extension could be made. We ob- 
serve how fertile has been the feudal system in furn- 
ishing ever-ready analogies for the development of the 
doctrines of landlord and tenant, principal and agent. 
master and servant, employer and employee and innum- 
erable relationships. The other common resort for ju- 
dicial law making was the reaim of fiction. In their con- 
tests with the barons, to make possible the alienation 
of lands, the judges discovered the fine and recovery; 
to simplify the action of ejectment they brought for- 
ward the fictitious lessee; to satisfy the accepted ne- 
cessity for a consideration they created the implied 
promise as a basis for a whole-category of quasi-contrac- 
tual obligations. Although finding persistently an- 
nounced the docirine that law making was a legislative 
prerogative and that the judiciary was ever confined 
to the interpretation and discovery of the law, we can- 
not read judicial decisions for long without becoming 
aware that many adventures dedicated to legal discov- 
ery have had their richest yields in the interior of ju- 
dicial heads and habits. The timidity with which we 
have admitted the propriety of substantial judicial law 
making has been one of the striking peculiarities of our 
iegal system. Although the analogies or fictions by 
which legal principles have been extended to changing 
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conditions have many times been far-fetched, it is g2n- 
erally true that the courts have, with remarkable self 
effacement, stopped short when they found themselves 
unable to proceed by one of these trusted methods. 

It is probable, however, that these apparently self 
imposed limitations upon judicial power are not wholly 
the product of either timidity or modesty. While the 
philosophers have ever longed for philosopher kings as 
the rulers of men, men generally have been unwilling 
to accept them. They have never been willing in 
politics to submit their destinies to a comparatively 
small group of the capable without limitations upon 
the exercise of their power which made it after all rest 
upon popular approval. The common law developed un- 
der a life-tenured judiciary. Law has ever been an in- 
tegral part of government. Hence the surrender of the 
law making: power to a life-tenured judiciary would, it 
was felt, have amounted to the equivalent of the sur- 
render of governmental power to a restricted and rela- 
tively uncontrolled, although admittedly wise, group 
of men. The law could very well absorb the practices 
of the merchants under the encouragement of the com- 
mercial community; it could appropriate and declare 
the customs of the land with popular approval; the 
chancelor could extend the king’s conscience to a thread 
and at once appease a beneficent monarch, a hapless 
subject and a common sense of moral right, but to 
presume to originate concepts which transcended all 
such authority was to transgress upon king, parlia- 
ment and public. 

As these premises applied to England prior to 
the establishment of the American colonies, they 
were an inheritance to each newly founded American 
commonwealth in which the law was at first admin- 
istered by crown appointees. This political connection 
of the judges was not favorable to the extension of their 
power. Too, their memory of the many transgressions 
of those privileges and immunities which a theory of 
natural rights taught them to believe to be inherent 
in man himself, prompted the new people to seek se- 
curity in written limitations upon governmental power. 
From the charter of the first American settlement io 
the latest declaration we have been a people of con- 
stitutional authority. Theereceived concepts of the rel- 
ative position of the judiciary in the legal system, 
then, quite naturally became imbedded in fixed limi- 
tations upon judicial power which could be extended, 
even by an ambitious judiciary, only by the creeping 
processes of the trusted analogies and fictions except 
in those instances so exacting that they were virtually 
clamored for. In short, therefore, the whole tradition 
and psychology of our people has been not to regard 
the judicial power as the source of fundamental new 
legal precepts. 

Today, however, in addition to the wide-spread dis- 
satisfaction with existing legal conditions there is an- 
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other factor to influence the general attitude towards 
the judiciary, namely, the well nigh universal Ameri- 
can method of filling judicial positions by election. 
In most of the states judicial demise occurs not at 
the death or impeachment of the incumbent but when 
he has lost the confidence and respect of the intelli- 
gent of the electorate. Since, then, the twentieth cen- 
tury citizen elects both the legislator and the judge, he 
makes no such violent distinction as did his ancestor as 
to which gives expression to an intelligent idea of an 
order of things—indeed the advantage of confidence 
is seldom not with the judge. It is conceivable that a 
time may come when there will be as merry a de- 
capitation of the latter as of the former if he is too 
far behind the trend of things. 

It is believable, therefore, that judicial authority, 
prudently exercised, has this day a wider scope than 
it has ever enjoyed. There is further an enlarging be- 
lief that this venture of more substantial judicial law 
making may be entered upon with safety to every 
fundamental of the legal order. This belief, however, is 
predicated upon the prerequisite that such advance 
shall rest upon a substantial foundation into which shall 
enter four distinct factors: (a) A competent judici- 
ary, (b) a trained bar, (c) institutions adequately en- 
dowed for jural research and (d) a stimulated public 
interest. The whole might be reduced to the last since 
if its existence be assumed the remainder would follow 
in due course. 

By a competent judiciary one assumes honesty 
and means a judiciary not only schooled in a certain 
tradition and master of a certain technique of handling 
justiciable problems but one appreciative of what so- 
cial forces are moving through the institution which 
it represents; one as attentive to current or past mod- 
ifications of the foundations upon which legal precepts 
rest as of precepts themselves; one possessed of such 
mental objectivity as to be capable of appreciating the 
value of the exception as of the rule, and the novel as 
of the traditional. The halcyon day of such accomplish- 
ment may never arrive but it is a social objective as 
realizable as disarmament. 

Essential to any institution is a trained person- 
nel. It is almost possible to say that our legal system 
reflect no more perfectly the image of the bench than 
of the bar. There is in any law the virility of the bar 
which presents it and sustains it. The legal profes- 
sion as the source of judicial material, the purveyor 
of the law and the branch of the system which re- 
ceives directly the impact of social disturbance has 
incalculable responsibility. The nature of its training 
is therefore to be fixed by the extent of its duty. In 
an order where conscious judicial law making is ad- 
mitted that training must embrace an appreciation of 
the causes and sources of human conduct; a discrimin- 
ating knowledge of collected human experience; a culti- 
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vated aptitude not alone for advocacy but for the cre- 
ation of harmonizing agencies in society; a culture 
which is not merely of but is only devoted to a pro- 
fession. From such a bar there will come a co-ordina- 
tion of existing responsible public concern in the 
development of law and an education of interest out 
of ignorance. And under the stimulus of such a bar 
the same generosity which sustains medical and me- 
chanical research will establish and sustain legal re- 
search into all of its remote sources. 

If we recognize a legal system as an organism, 
growing and reacting to or expressing its environment, 
and commit to the judiciary a challenging responsi- 
bility for the perfection of that system, to what end 
shall it develop? The obvious answer is that its ob- 
jective shall be the maximum service of those inter- 
ests for which a legal order was established. The no- 
bility of an institution lies not in its perfecton as 
an institution but in the degree in which it serves its 
ideals. Decadence in religion has ever been coincident 
with the period in which the institution of the church 
has attained its greatest efficiency. The more complete- 
ly categoried becomes a philosophy the more remote- 
ly does it answer the eternal riddle of life. When the 
common law attained the eminence of universality 
in application a system of equity was born. Surely a 
religion is designed to promote the spiritual growth 
of man; surely a philosophy is developed to aid in 
the solution of man’s problems; no less does law arise 
to define his relations. Out of relationships come a 
social order and law is a child of social order. 

But relationships are an instable solution in the 
chemistry of life—ever forming, changing, breaking 
up, reforming under the energy of dominating forces. 
In the scheme of things law as a system is simply a 
philosophy of relationships. If it tracks the devious 
course of man’s determination as to his conduct suc- 
cess has crowned its efforts; every instance of its de- 
parture marks its failure. In what respect, therefore, is 
law distinguishable from a system of medicine, of ed- 
ucation, of mechanics! It is unthinkable that a science 
of medicine should not in every instance promote 
health; that a curriculum should not advance efficiency 


in the business of living; that accepted principles: of 
physics should not produce theoried mechanical power. 
How great are the tragedies of the medical practition- 
ers to discover new sources of remedial power or always 
to administer the fullness of their learning! Number- 
less are the misspent lives from a classical curriculum. 
Many are the wrecks of the impact of antiquated legal 
dogmas upon the surging forces of changed condi- 
tions. 

Let our legal institution, therefore, cease so much 
introspection and boldly embrace a doctrine of prag- 
matism. Let the law be for man and not man for 
the law. There is the genius of a judiciary, to sense 
a matured social philosophy and to apply it. There will 
not always be unanimity in the discovery but as Em- 
erson said ‘“‘we cannot spend the day in explanation”. 
Such a view will reveal the relative position of pro- 
cedural law to the ends of law and will not forget that 
the result is what the case is about. Such an attitude 
will prompt first a frank statement of the aim of crim- 
inal law and then a fearless application of the princi- 
ples best calculated to attain it. This spirit will de- 
mand an inquiry into the philosophy of a statute and 
a cheerful acceptance of any new concept which it may 
bring into the order of law. The possibilities of the 
beneficent results of such a doctrine produced by a con- 
cerned citizenry, promoted by a competent bar and as- 
similated and declared by a capable judiciary are grand 
enough to persuade one almost to desire the adven- 
ture. 

More than two thousand years ago, an aging 
Greek, looking towards the West, envisioned a glo- 
rious place ennobled by man’s mastery of all created 
things. How aptly has this colossus of the West been 
compared to the fabled Atlantis! The courage that 
crossed the seas has given forth a political genius 
brightest in the constellation of states; a nation singing 
its soul into a literature and breathing its heart into 
an art speaking its vigorous virtues. To what aspira- 
tion then can it more nobly commit itself than to 
read again for new wisdom the words of the Master: 
“He that ruleth his own spirit is greater than he that 
taketh a city.” 
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DIGEST OF CASES FROM FLORIDA 
IN THE UNITED STATES COURTS 


(This Digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme 
Court opinions reported in the Federal Reporter and Supreme Court Reporter, copyrighted and published by 
the West Publishing Company of St. Paul, Minnesota, in accordance with the copyright notices contained in 
the respective issues of the Advance Sheets of the Federal Reporter and Supreme Court Reporter reporting 


the opinions in full. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Re- 


HOFFMAN V. WHEAT, et al. In Re ADAIR & 


SENTER, Inc. Circuit Court of Appeals, Fifth Circuit, 
January 138, 1930. 37 F. (2d) 93: 


“Contractor’s agreement to accept proceeds 
of mortgage in part payment, and to rely on some 
other source for balance of money necessary to 
construct building, held to constitute a waiver of 
lien to extent of amount due under mortgage, re- 
gardless of fact that building contract antedated 
mortgage.” 


HALL V. McGEHEE. Circuit Court of Appeals, 


Fifth Circuit, February 5, 1930. 37 F. (2d) 854: 


“Where purchaser at bankrupt sale agreed to 
pay 60 cents on the dollar on basis of appraised 
value covering items shown on inventory, but 
some of inventoried goods had been sold, and it 
was agreed between trustee and purchaser that 
there should be joint check to show amount of in- 
ventoried goods which purchaser actually receiv- 
ed, shortage should have been deducted first on 
inventory value, and purchase price then comput- 
ed by taking 60 per cent of residue; purchaser not 
being entitled to deduct shortage from net amount 
of bid, notwithstanding claim that undelivered 
goods were above average of entire stock, and that 
purchaser should be compensated for loss suffered 
by not receiving all of goods, thereby losing pros- 
pective profit. 

“In summary proceeding to collect balance of 
unpaid purchase money from purchaser of bank- 
rupt property, referee had no authority to deter- 
mine liability of trustee for damages for failure 
to deliver all merchandise purchased, or amount 
of such damages. 

“At judicial sale, rule of caveat emptor ap- 
plied. 

“Where trustee in bankruptcy failed to de- 
liver amount of goods inventoried, purchaser, hav- 
ing knowingly bid for and received unsold part of 
merchandise and asked for confirmation of sale 
on partial basis, cannot assert that contract of sale 
was broken thereby.” 


porter may be obtained for 25c by addressing the West Publishing Company of St. Paul Minnesota.) 


OTIS ELEVATOR CO. V. WALSTAD, et al. Cir- 


cuit Court of Appeals, Fifth Circuit, February 10, 1930. 
Rehearing Denied March 7, 1930. 87 F. (2d) 895: 


“In action by passenger against elevator com- 
pany tor injuries caused by falling of elevator in 
courthouse, refusal of directed verdict for defend- 
ant held not error under evidence showing build- 
ing was just about completed and was open to 
public, that some of elevators installed by defend- 
ant had been accepted and were being operated by 
county, but that elevator involved in accident had 
not been accepted and was operated by agent of 
defendant. 

“In action by passenger against elevator 
company for injuries sustained in fall of elevator 
in courthouse, charge that presumption of negli- 
gence on part of defendant arose from accident 
held not error.” 


THOMAS V. WOOD, et ux. Circuit Court of Ap- 


peals, Fifth Circuit. February 5, 1930. Rehearing De- 
nied March 7, 1930. 37 F (2d) 856: 


“Any defects in title under contract to pur- 
chase real estate held waived by delay, where con- 
tract required vendors to deliver abstract showing 
good title 10 days before trade was closed, and 
no objection was made by purchaser within 10 
days from its receipt; alleged defects being first 
relied on in answer to suit for specific perform- 
ance. 

“Any unpaid taxes on land to be sold would 
have been adjusted in closing of trade and consti- 
tuted no defect in title. 

“Fact that title from trustees of internal im- 
provement fund of state of Florida contained re- 
strictions relative to canal rights and easements 
for lateral ditches did not constitute defect in title 
of land to be sold, since restrictions are matter of 
public knowledge, and parties dealing with title 
contract with reference thereto and restrictions 
become part of contract of sale and purchase, 

“In suit for specific performance of land con- 
tract, evidence held to show that third person did 
not assume to act as agent for plaintiffs, who were 
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vendors in making false representations respecting 
location of land without knowledge or authority 
of vendors, and principle that, if stranger assum- 
ing to act for another makes contract, such other 
ratifies agency by suing on contract, was there- 
fore inapplicable. 

“In suit for specific performance, in which 
deed was tendered and attached to bill of com- 
plaint and delivery thereof offered in prayer of 
bill, decree held not erroneous for providing for 
general decree on which execution could issue 
against purchaser, for, while it is permissible to 
order land sold as in case of foreclosure, such 
form of decree is not exclusive.” 


CARROLL ET AL. v. FIRST NAT. BANK OF 


PANAMA CITY, FLA. Circuit Court of Appeals, Fifth 
Circuit, Feb. 25, 1930. 88 F (2d) 195: 


“Where bank was active party to arrange- 
ment whereby mill was to be run by drafts drawn 
on bank for expenses and supplies in operating 
mill and was to be beneficiary of any net profits, 
and bank was mortgagee of assets and products of 
mill, and plaintiffs, cotton merchants, with knowl- 
edge of such arrangement, sold cotton to mill and 
drew drafts on bank in payment therefor, but bank 
refused payment of draft with knowledge of fore- 
closure of mill, whereby bank procured all pro- 
ceeds of the yarns made by mill, including those 
made from cotton of plaintiffs, bank could not 
honestly dishonor draft and keep cotton and prod- 
ucts thereof, but equity will construct suitable 
trust to compel bank to account for proceeds of 
yarn into which plaintiffs’ cotton entered and 
contribution thereto, of plaintiffs’ cotton ascer- 
tained and plaintiffs’ pro rata part therein paid to 
them. 

“Where bank was active party to arrange- 
ment whereby mill was to be run by drafts drawn 
on bank and was to be beneficiary of net prof- 
its, and complainants sold cotton to mill used in 
making its product and drew drafts on bank, and 
bank obtained all proceeds of products of mill on 
foreclosure of its mortgage against mill, in ab- 
sence of intentional fraud, contribution made by 
bank to proceeds had equal standing with contri- 
bution of complainants’ cotton to proceeds of mill’s 
products. 

“In bill to compel an accounting for cotton 
sold by complainant to mill, brought against bank 
agreeing to pay draft for operation of mill and 
obtaining products of mill, including cotton on 
foreclosure of mortgage against mill, mill insolvent 
and defunct, having no interest in fund to be ad- 
ministered, though proper party, was not an in- 
dispensable one.” 
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CITY OF STUART, for the use and benefit of 


Florida East Coast Ry. Co. V. American Surety Co. 
of New York. Circuit Court of Appeals, Fifth Circuit. 
Feb. 26, 1930. 38 F (2d) 193: 


“Declaration alleging services of railroad were 
furnished contractor held not demurrable on 
ground charges were not owing by contractor, not- 
withstanding that bills of particulars under col- 
umn entitled, ‘Due from’ stated ‘City of Stuart’ 
in care of construction company, since bills may 
be simply error and statements of declaration con- 
trol on demurrer. 

“Contractor’s bond should be construed in 
light of law requiring it (Comp. Gen. Laws Fla. 
1927, $5397), and must be supposed to accomp- 
lish its purpose. 

“Freight, switching, and demurrage charges 
on carload material used in performance of con- 
tract with city for public work held within lia- 
bility assumed under contractor’s bond required 
by Compiled Laws of Florida, 1927 §9357, which 
bound surety to ‘prompt payment to any person | 
or persons doing work or furnishing skill, tools, 
machinery or materials under and for the purpose 
of such contract’.” 


FLORIDA POWER & LIGHT CO. v.. ATLANTIC, 


GULF & PACIFIC Co. Circuit Court of Appeals, Fifth 
Circuit. March 15, 1930. 38 F (2d) 948: 


“Where written contract, providing for ac- 
ceptance of and payment for electric power from 
date of first rendering service, clearly showed that 
provision fixing definite time for performance 
was intentionally omitted, it must be accepted as 
conclusive evidence of parties’ intention, and can- 
not be varied by contemporaneous oral understand- 
ing that power should be paid for from date per- 
formance was tendered. 

“Where no time is fixed for performance of 
a contract, the law will imply a reasonable time, 
if necessary in order to give effect to parties’ in- 
tention, but time for performance will never be so 
implied contrary to such intention. 

“As written contract to accept and pay for 
electric power from date of first rendering service, 
time for which was not fixed thereby, could not 
be varied by contemporaneous oral understanding 
that payment should be made from date per- 
formance was tendered, allegation of complaint in 
power company’s action on contract that power 
was tendered and refused stated no cause of action, 
in absence of allegation of supplementary agree- 
ment fixing date; defendant not being bound to 
accept tender before time of performance ar- 
rived. 

“Contract to accept and pay for electric pow- 
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er from date of first rendering service, which 
should be definitely set by supplementary agree- 
ment to be attached to and made a part of con- 
tract when services were first rendered, held in- 
complete as neither expressing or implying time 
for performance and unenforceable as mere agree- 
ment to make agreement in the future; object of 
supplementary agreement being to fix such date, 
not merely to evidence date on which power was 
first supplied.” 


THE GERTRUDE. G. O. REED, Inc., v. COW- 


ARI}. Circuit Court of Appeals, Fifth Circuit. March 
15, 1930. 38 F (2d) 946. 


STREET WHARF CO. Circuit Court of Appeals, Fif 
Circuit. Feb. 25, 1930. 38 F. (2d) 197. 


“Libelant’s claim for lien for work done in 
raising and repairing motorboat held not barred 


by laches, though work was begun in sage 


1926, and libel not filed until November, 192 


same are entirely enclosed and under-roofed,’ held 
to include addition erected at end of building aft- 
er execution of policy. 

“Ambiguities in insurance policies prepared 
by the insurer are to be solved in favor of the 
insured. 

“Where agent had general written authority 
to issue or make indorsements on insurance pol- 
icies, representation of agent to insured, when in- 
sured approached him to have policy altered so 
that the original policy insuring boathouse against 
windstorm would apply to new addition thereon, 


held bindi insurance company, notwithstand- 
ing ision of policy that agent should have\no 
power to waive conditions thereof. 


KIRCH V. ATLANTIC COAST LINE R. CO. Cir- 


cuit Court of Appeals, Fifth Circuit. March 5, 1930. 38 


where libelant was diligent but owners kept boat F. (2d) 963: 


secreted to prevent seizure in libel proceedings, 
since admiralty courts recognize no arbitrary or 
fixed period within which suits may be brought, 
notwithstanding Comp. Gen. Laws Fla. 1927, 
§§5363, 5368, 5393, and Merchant Marine Act 
§30, subsecs. S. T. 41 Stat. 1005, 1006 (46 USCA 
§§974, 975). 

“ ‘Statutes of limitations’ and ‘laches’ are not- 
the same, since laches is not made up of time ele- 
ment only, but diligence or lack of it is always 
important element, while in statutes of limitations 
lapse of time is usually the only thing necessary to 
consider. 

“Tn libel for work done in raising and repair- 
ing motorboat, 845 hours for which allowance 
was made held reduced to 700 hours, where there 
was no element of salvage, allowance was made 
for practically 10 hours a day, and it was not 
shown that whole of libelant’s time was taken up 
with boat.” 


GLOBE & RUTGERS FIRE INS. CO. v. BAYLEN 


“Contract of insurance may cover property 
not then in existence, if intention to do so appears 
from language of contract or circumstances. 


“If driver of automobile is negligent, his neg- 
ligence cannot be imputed to one who was accom- 
panying him as a guest or by invitation. 

“In action for death of occupant of rear seat 
of automobile, killed in collision at railroad cross- 
ing, in which it was claimed that the trainmen 
had failed to give warning by ringing bell or blow- 
ing whistle, and driver and another occupant tes- 
tified that they did not hear the bell or the whistle, 
deceased held not guilty of contributory negligence 
as matter of law so as to preclude recovery for 
his death, under Comp. Gen. Laws Fla. 1927, §7052. 

“Comp. Gen. Laws Fla. 1927 §7051, creating 
presumption of negligence of railroad company in | 
case of damage to persons, stock, or other prop- 
erty by running of locomotives or cars and for 
damage done by any person in the employ or serv- 
ice of company, held not to violate due process 
and equal protection clause of Const. U.S. Amend. 
14, in view of uniform construction to the effect 
that statute merely creates presumption, which 
disappears upon submission of proof by railroad 


company that its agents have exercised ordinary 
care.” 


ER V. WEBB, Circuit Court “of Appeals, 


“In case of ambiguity, parol evidence may be Fifth Circuit, Feb. 25, 1930. 38 F. (2d) 230: 


resorted to to determine whether contract of in- 
surance extends to cover property not in exist- 
ence at time contract was executed. 

“Windstorm insurance policy, covering boat- 
house ‘with adjoining and connecting additions,’ 
and providing that company should not be liable 
for ‘temporary or board roof additions or for loss 
or damage to buildings (or their contents) in pro- 
cess of construction or reconstruction, unless 


“Complaint to recover title and possession of 
certain fractional lots lying between plaintiff's lots 
and water frontage on Lake Pierce held not to 
involve construction of any law of United States 
so as to give federal court jurisdiction, since it is 
immaterial whether officers of General Land Of- 
fice were authorized to make additional survey, 
and, if land had in fact already been patented, 
supplemental survey and additional patent would 


yy 
4 
a 
— 
Aue j 
4 
j 
4 
4 
Bet 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 175 


have to yield, and therefore only fact question was 

presented.” 

O’BRIEN V. STANDARD OIL CO. OF KEN- 
TUCKY. Circuit Court of Appeals, Fifth Circuit. March 
11, 1930. 38 F. (2d) 808: 

“In action by widow for negligent killing of 

her husband, under Rev. Gen. St. Fla. 1920, §4960, 

widow could recover only if deceased could have re- 

covered had he not died. | 

“Where plaintiff’s husband drove automobile 
into filling station and upon hydraulic rack, and 
requested that oil be changed, and when car was 
raised from ground he fell from running board and 
was killed, his needlessly placing himself where 
danger should have been anticipated by him, held 
such contributory negligence as barred recovery by 

widow for death, under Rev. Gen. St. Fla. 1920, 

§4960, even if negligence existed on part of de- 

fendant.” 


PASSAILAIGUE V. HERRON ET AL. Circuit 
Court of Appeals, Fifth Circuit. March 7, 1930. 38 F. 
(2d) 775: 

“Where facts are apparently fully pleaded, 
and pleader elects to stand upon allegations he 
has made, and there is deliberate adjudication of 
case on facts admitted by demurrer, judgment on 


demurrer should be treated as one on full merits 
and finally settling controversy. 

“Where parties in federal court and cause of 
action, including relief sought, the recovery of es- 
tate of complainant’s former wife, were identical 
with those in former litigation in state of divorce 
in another state was examined in state courts on 
merits, and no new facts were offered when case 
went to trial in federal court, judgment in state 
court sustaining demurrer held res judicata on 
question of validity of divorce decree, and whether 
complainant was former wife’s heir at her death, 
and therefore entitled to part in estate. 

“Even if substituted service on curator ad 
hoc be presumed, as the only one that could have 
been had, decree in Louisiana court, canceling di- 
vorce granted in Louisiana, was entitled to no force 
and effect, as regards absent infant defendant’s 
personal and property rights in Florida. 

“Where decree in Louisiana, canceling di- 
vorce, was obtained within few weeks after ter- 
mination of litigation commenced by complainant 
in Florida courts to recover part in former wife’s 
estate, and apparently in order to defeat its re- 
sult, and would tend to make an adulteress and 
bigamist of complainant’s deceased former wife, 
and bastardize her child, sound public policy pre- 
vented recognition of such decree in Florida.” 
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CONGRESSIONAL DOCUMENT NO. 121 


(Continued from last issue.) 


Art. 9. The two contracting parties, animated with 
the most earnest desire of conciliation, and with the 
object of putting an end to all the differences which 
have existed between them, and confirming the good 
understanding which they wish to be forever maintain- 
ed between them, reciprocally renounce all claims for 
damages or injuries which they, themselves, as well 
as their respective citizens and subjects, may have suf- 
fered until the time of signing this treaty. 

The renunciation of the United States will extend 
to all the injuries mentioned in the Convention of the 
llth of August, 1802. 

2. To all claims on account of prizes made by 
French privateers, and condemned by French consuls, 
within the territory and jurisdiction of Spain. 

3. To all claims of indemnities on account of the 
suspension of the right of deposite at New Orleans, 
in the year 1802. 

4. To all claims of citizens of the United States 
upon the Government of Spain, arising from the un- 
lawful seizures, at sea, and in the ports and territories 
of Spain, or the Spanish colonies. 

5. To all claims of citizens of the United States 
upon the Spanish Government, statements of which, so- 
liciting the interposition of the Government of the 
United States, have been presented to the Department 
of States, or to the Minister of the United States in 
Spain, since the date of the Convention of 1802, and 
until the signature of this treaty. 

The renunciation of his Catholic Majesty extends: 

1. To all the injuries mentioned in the Convention 
of the 11th August, 1802. 

2. To the sums which his Catholic Majesty advanc- 
ed for the return of Captain Pike from the Provincias 
Internas. 

3. To all injuries caused by the expedition of Mi- 
randa, that was fitted out and equipped at New York. 

4. To all claims of Spanish subjects upon the Gov- 
ernment of the United States, arising from unlawful 
seizures at sea, or within the ports and territorial jur- 
isdiction of the United States. 

Finally, to all the claims of subjects of his Catholic 
Majesty upon the Government of the United States, in 
which the interposition of his Catholic Majesty’s Gov- 
ernment has been solicited, before the date of this 
treaty, and since the date of the Convention of 1802, 
or which may have been made to the Department of 
Foreign Affairs of his Majesty, or to his Minister in 
the United States. 

And the high contracting parties, respectively, re- 
nounce all claim to indemnities for any of the recent 
events or transactions of their respective commanders 
and officers in the Floridas. 


The United States will cause satisfaction to be 
made for the injuries, if any, which, by process of law, 
shall be established to have been suffered by the Span- 
ish officers, and individual Spanish inhabitants, by the 
late operations of the American Army in Florida. 

Art. 10. The Convention entered into between the 
two Governments, on the 11th August, 1802, the rati- 
fications of which were exchanged on the 21st Decem- 
ber, 1818, is annulled. 

Art. 11. The United States, exonerating Spain from 
all demands in future, on account of the claims of their 
citizens to which the renunciations herein contained 
extend, and considering them entirely cancelled, under- 
take to make satisfaction for the same, to an amount 
and validity of these claims, a commission, to con- 
sist of three Commissioners, citizens of the United 
States, shall be appointed by the President, by and with 
the advice and consent of the Senate, which Commis- 
sion shall meet at the City of Washington, and, within 
the space of three years from the time of their first 
meeting, shall receive, examine, and decide upon, the 
amount and validity of all the claims included within 
the descriptions above mentioned. The said Commis- 
sioners shall take an oath or affirmation, to be entered 
on the record of their proceedings, for the faithful and 
diligent discharge of their duties; and, in case of the 
death, sickness, or necessary absence, of any such com- 
missioner, his place may be supplied by the appoint- 
ment, as aforesaid, or by the President of the United 
States, during the recess of the Senate, of another Com- 
missioner in his stead. The said Commissioners shall 
be authorized to hear and examine on oath, every ques- 
tion relative to the said claims, and to receive all suit- 
able authentic testimony concerning the same. And 
the Spanish Government shall furnish all such docu- 
ments and elucidations as may be in their possession, 
for the adjustment of the said claims according to the 
principles of justice, the laws of nations, and the stip- 
ulations of the treaty, between the two parties, of 27th 
October, 1795; the said documents to be specified, when 
demanded, at the instance of the said Commissioners. 

The payment of such claims as may be admitted 
and adjusted by the said Commissioners, or the major 
part of them, to an amount not exceeding five millions 
of dollars, shall be made by the United States, either 
immediately at their Treasury, or by the creation of 
stock bearing an interest at six per cent per annum 
payable from the proceeds of sales of public lands with- 
in the Territories hereby ceded to the United States, 
or in such other manner as the Congress of the United 
States may prescribe by law. 

The records of the proceedings of the said Commis- 
sioners, together with the vouchers and documents 
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produced before them, relative to the claims to be ad- 
justed and decided upon by them, shall, after the close 
of their transactions, be deposited in the Department 
of State of the United States; and copies of them, or 
any part of them, shall be furnished to the Spanish 
Government, if required, at the demand of the Spanish 
Minister in the United States. 

Art. 12. The Treaty of Limits and Navigation, of 
1795, remains confirmed in all, and each one of, its 
articles, excepting the 2d, 3d, 4th, 21st, and second 
clause of the 22d article, which, having been altered by 
this treaty, or having received their entire execution, 
are no longer void. 

With respect to the 15th article of the same treaty 
of Friendship, Limits, and Navigation, of 1795, in 
which it is stipulated that the flag shall cover the prop- 
erty, the two high contracting parties agree that this 
shall be so understood, with respect to those powers 
who recognize this principle; but, if either of the two 
contracting parties shall be at war with a third party, 
and the other neutral, the flag of the neutral shall 
cover the property of enemies whose Government 
acknowledge this principle, and not of others. 

Art. 18. Both contracting parties, wishing to favor 
their mutual commerce, by affording in their ports 
every necessary assistance to their respective merchant 
vessels, have agreed, that the sailors who shall desert 
from their vessels in the ports of the other, shall be ar- 
rested and delivered up, at the instance of the consul, 
who shall prove, nevertheless, that the deserters be- 
longed to the vessels that claimed them, exhibiting the 
document that is customary in their nation; that is to 
say, the American consul in a Spanish port shall ex- 
hibit the document known by the name of Articles, and 
the Spanish consul in American ports, the roll of the 
vessel; and if the name of the deserter or deserters, 
who are claimed, shall appear in the one or the other, 
they shall be arrested, held in custody, and delivered 
to the vessel to which they belong. 

Art. 14. The United States hereby certify, that 
they have not received any compensation from France, 
for the injuries they suffered from her privateers, con- 
suls, and tribunals, on the coasts and in the ports of 
Spain, for the satisfaction of which provision is made 
by this treaty; and they will present an authentic 
statement of the prizes made, and of their true value, 
that Spain may avail herself of the same, in such man- 
ner as she may deem fit and proper. 

Art. 15. The United States, to give to his Catholic 
Majesty a proof of their desire to cement the relations 
of amity subsisting between the two nations, and to fa- 
vor the commerce of the subjects of his Catholic Maj- 
esty, agree that Spanish vessels, coming jaden only with 
productions of Spanish growth or manufactures, direct- 
ly from the ports of Spain or of her colonies, shall be 
admitted, for the term of twelve years, to the ports of 
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Pensacola and St. Augustine, in the Floridas, without 
paying other or higher duties on their cargoes, or of 
tonnage, than will be paid by the vessels of the United 
States. During the said term, no other nation shall enjoy. 
the same privileges within the ceded territories. The 
twelve years shall commence three months after the 
exchange of the ratifications of this treaty. 

Art. 16. The present treaty shall be ratified in due 
form, by the contracting parties, and the ratifications 
shall be exchanged in six months from this time, or 
sooner, if possible. 

In witness whereof, we, the under-written Pleni- 
potentiaries of the United States of America and of his 
Catholic Majesty, have signed, by virtue of our powers, 
the present Treaty of Amity, Settlement, and Limits, 
and have hereunto affixed our seals, respectively. 

Done at Washington, this 22d day of February, 
1819. 

(Seal) John Quincy Adams, 
(Seal) Luis de Onis. 

And whereas his said Catholic Majesty did, on the 
twenty-fourth day of October, in the year of our Lord 
one thousand eight hundred and twenty, ratify and 
confirm the said treaty, which ratification is in the 
words and the tenor following: 

Articulo 2. 8. M. Ca. cede a los Estados Unidos, 
en toda propietad y soberania, todos los territorios, 
que le pertenecen, situados al Este del Misisipi, con- 
ocidos bajo elnombre de Florida Occidental y Florida 
Oriental. Son comprehendidos en este articula las yslas 
adyacentes dependientes de dichas dos provincias, los 
sitios, plazas publicas, terrenos valdios, edificios, pub- 
licos fortificaciones, casernas, y otros edificios, que no 
sean propiedad de algun individuo particular, los ar- 
chivos y documentos directamente relativos a la pro- 
piedad y soberania de las mismas dos provincios. Dichos 
archivos y documentos se entregaran a los comisarios 
u oficiales de los Estados Unidos debidamente autoriz- 
ados para recibirlos. 

Articulo 3. La linea divisoria entre los dos paises 
al occidente del Misisipi, arrancara del Sono Mexicano, 
en la embocadura del Rio Sabine, en el Mar, seguira al 
Norte por la orilla occidental de este Rio, hasta el grado 
32 de latitud en que entra en el Rio Roxo de Natchi- 
tochez, (Red River) y continuara por el curso del Rio 
Roxo al oeste, hasta el grado 100 de longitud occidental 
de Londres y 23 de Washington; en que, cortara este 
Rio, y seguira por una linea recta al Norte, por el mismo 
grado, hasta el Rio Arkansas, cuya orilla meridional, 
seguira hasta su nacimiento en el grado 42 de latitud 
Septentrional; y desde, dicho punto, se tirara una linea 
recta por el mismo paralelo de latitud, hasta el Mar 
del Sur. Todo segun el Mapa de los Estados Unidos de 
Melish, publicado en Philadelphia, y perfectionado en 
1818. Pero si el nacimiento del Rio Arkansas se hallase 
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al Norte o Sur de dicho grado 42 de latitud, seguira 
la linea desde el origen de dicho Rio recta al Sur o 
Norte, segun fuese necesario, hasta que encuentre el 
expresado grado 42 de latitud, y desde, alli por el mis- 
mo paralelo, hasta el Mar del Sur. Perteneceran a los 
Estados Unidos todas las yslas de los Rios Sabina, Roxo 
de Natchitochez y Arkansas, en la extension de todo el 
curso descriti; pero el uso de las aguas, y la navegacion 
del Sabina hasta el Mar; y de los expresados Rios Roxo 
y Arkansas, y en toda la extension de sus mencionados 
limites, en sus respectivas orillas, sera comun a los hab- 
itantes de las dos naciones. 

Las dos altas partes contratantes convienen en 
ceder y renunciar todos sus derechos, reclamaciones, y 
pretensiones, sobre los territorios que se describen en 
esta linea: a saber, S. M. Ca. renuncia y cede para 
siempre, por si, y a nombre de sus heredores y suc- 
esores, todos los derechos que tiene sobre los territorios 
al Este y al Norte de dicha linea; y los Estados Unidos, 
en igual forma, ceden a S. M. Ca. y renuncian, para 
siempre, todos sus derechos, reclamaciones, y preten- 
siones, a qualesquiera territorios situados al Oeste y al 
Sur de la misma linea arriba descrita. 

Articulo 4. Para fixar esta linea con mas pre- 
cision y establecer los mojones que senalen con exac- 
titud los limites de ambas naciones, nombrara cada una 
de ellas un comisario y un geometra, que se juntaran 
antes del termino de un ano, contado desde la fecha 
de la ratificacion de este Tratado, en Natchitochez, en 
las orillas del Rio Roxo, y procederan a senalar y demar- 
ca dicha linea desde la embocadura del Sabina, hasta 
el Rio Roxo, y procederan a senalar y demarca dicha 
linea desde la embocadura del Sabina, hasta el Rio Roxo, 
y de este hasta el Rio Arkansas, y a averiguar, con cer- 
tidumbre, el origen del expresado Rio Arkansas, y fixar, 
segun queda estipulado y convenido en este Tratado, la 
linea que debe seguir, desde el grado 42 de latitud, hasta 
el Mar Pacifico. Lleveran diarios y levantaran planos de 
sus operaciones, y el resultado convenido por ellos se 
tendra por parte de este Tratado, y tendra la misma 
fuerza que si estuviese inserto en el; deviendo convenir 
amistosamente los dos gobiernos en el arreglo de quanto 
necesiten estos individus, y en la escolta respectiva que 
deban llevar, siempre que se crea necesario. 

Articulo 5. A los habitantes de todos los territorios 
cedidos se les conservaria el exercicio libre de su re- 
ligion, sin restriccion alguna; y a todos los que quis- 
ieren trasladarse a los dominios Espanoles, se les per- 
mitira la venta o extraccion de sus efectos en qual- 
quiera tiempo, sin que pueda exigirseles en uno ni otro 
casa derecho alguno. 

Articulo 6. Los habitantes de los territorios que S. 
M. Ca. cede por este Tratado a los Estados Unidos, 
seran incorporados en la Union de los mismos Estados, 
lo mas presto posible, segun los principios de la Consti- 
tucion Federal, y admitidos al goce de todos los priv- 
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ilegios, derechos, e inmunidades, de que disfrutan los 
ciudadanos de los demas Estados. 

Articulo 8. Todas las concesiones de terrenos 
hechas por S. M. Ca. o por sus legitimas autoridades 
antes del 24 de Enero, de 1818, en los expresados ter- 
ritorios que S. M. cede a los Estados Unidos, quedaran 
ratificadas y reconocidas a las personas que esten en 
posesion de ellas, del mismo modo que lo serian si S. 
M. hubiese continuado en el dominio de estos terri- 
torios; pero los propietarios que por un efecto de las 
circumstancias en que se ha hallado la nacion Espanola 
y por las revoluciones de Europa, no hubiesen podido 
llenar todas las obligaciones de las concesiones, seran 
obligados a cumplirlas segun las condiciones de sus res- 
pectivas concesiones, desde la fecha de este Tratado, en 
defecto de lo qual seran nulas y de ningun valor. Todas 
las concesiones posteriores al 24 de Enero de 1818, en 
que fueron hechas las primeras proposiciones de parte 
de S. M. Ca. para la cesion de las dos Floridas, convien- 
en y declaran las dos altas partes contratantes que que- 
dan anuladas y de ningun valor. . 


(Translation) 

“Ferdinand the Seventh, by the Grace of God, and 
by the Constitution of the Spanish Monarchy, King of 
the Spains. 

Whereas, on the twenty-seventh day of February, 
of the year one thousand eight hundred and nineteen 
last past, a treaty was concluded and signed in the City 
of Washington, between Don Luis de Onis, my Envoy 
Extraordinary and Minister Plenipotentiary, and John 
Quincy Adams, Esquire, Secretary of State of the Unit- 
ed States of America, competently authorized by both 
parties, consisting of sixteent articles, which had for 
their object the arrangement of differences and of lim- 
its between both Governments and their respective 
territories; which are of the following form and literal 
tenor: 

(Here follows the above treaty, word for word.) 

“Therefore, having seen and examined the sixteen 
articles aforesaid, and having first obtained the consent 
and authority of the General Cortes of the nation with 
respect to the cession mentioned and stipulated in the 
2d and 3d articles, I approve and ratify all and every 
one of the articles referred to and the clauses which 
are contained in them; and, in virtue of these presents, 
word of a King, to execute and observe them, and to 
word of a King, to execute and observe them, an dto 
cause them to be executed and observed, entirely, as 
if I myself had signed them: and that the circum- 
stances of having exceeded the term of six months, 
fixed for the exchange of the ratifications in the 16th 
article, may afford no obstacle in any manner, it is 
my deliberate will that the present ratification be as 
valid and firm, and produce the same effects, as if it 
had been done within the determined period. Desirous 
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at the same time of avoiding any doubt or ambiguity 
concerning the meaning of the 8th article of the said 
treaty, in respect to the date which is pointed out in 
it as the period for the confirmation of the grants of 
lands in the Floridas, made by me, or by the competent 
royal authorities in my name, which point of date was 
fixed in the positive understanding of the three grants 
of land made in favor of the Duke of Alagon, the 
Count of Puronrostro, and Don Pedro de Vargas, being 
annulled by its tenor, I think proper to declare that the 
said three grants have remained, and do remain, en- 
tirely annulled and invalid; and that neither the three 
individuals mentioned, nor those who may have title 
or interest through them, can avail themselves of the 
said grants at any time, or in any manner: under 
which explicit declaration the said 8th article is to be 
understood as ratified. In the faith of all which I have 
commanded to despatch these presents. Signed by my 
hand, sealed with my secret seal, and countersigned 
by the under written my Secretary of Despatch and 
State. 

Given at Madrid, the twenty-fourth of October, 
one thousand eight hundred and twenty. 

(Sign.) Fernando. 
(Countersigned,) 
Evaristo Perez de Castro. 

“Por tanto, haviendo visto examinado los refer- 
idos diez y seis articulos, y habiendo precedido la 
anuencia y autorizacion de las Cortes Generales de la 
Nacion por lo respectivo a la cesion que en los articulos 
20 y 30 menciona y estipula, he venido, en aprobar y 
ratificar todos y cada uno de los referidos articulos y 
clausulas que en ellos se contiene; y en virtud de la 
presente los apruebo y ratifico; prometiendo en fe y 
palabra de Rey cumplirlos y observarlos, y hacer que 
se cumplan y observen enteramente como si Yo mismo 
los hubiese firmado; sin que sirva de obstaculo en 
manera alguna la circumstancia de haber transcurrido 
el termino de los seis meses prefijados para el cange de 
las ratificaciones en el articulo 16; pues mi deliberada 
voluntad es que la presente ratificacion sea tan valida 
y subsistente y produzca los mismos efectos que si 
hubiese sido hecha dentro del termino prefijado. Yo 
deseando al mismo tiemp evitar qualquiera duda o am- 
biguedad que pueda ofrecer el contenido del articulo 
80 del referido Tratado con motivo de la fecha que en 
el se senala como termino para la validacion de las 
concesiones de tierras en las Floridas, hechas por mi 
o por las autoridades competentes en mi real nombre, 
a cuyo senalamiento de fecha se procedio en la positiva 
inteligencia de dejar anuladas por su tenor las tres 
concesiones de tierras hechas a favor del Duque de 
Alagon, Conde de Punonrostro, y Dn. Pedro de Vargas; 
tengo a bien declarar que las referidas tres concesiones 
han quedado y quedan enteramente anulades e inval- 
idadas; sin que los tres individuos referidos, ni los que 
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de estos tengan titulo o causa, quedan aprovecharse 
de dichas concesiones en tiempo ni manera alguna; 
bajo cuya explicita declaracion se ha de entender rat- 
ificado el referido articulo 80. En fe de todo lo cual 
mande despachar la presente firmada de mi mano, 
sellada con mi sello secreto, y refrendada por el in- 
frascripto mi Secretario del Despach de Estado. 

Dada en Madrid, a viente y quatro de Octobre, de 
mil ochocientos viente. 

(Sig.) FERNANDO. 
(Refren.) 
EVARISTO PEREZ DE CASTRO.” 

And whereas the Senate of the United States did, 
on the nineteenth day of the present month, advise 
and consent to the ratification, on the part of these 
United States, of the said treaty, in the following 
words: 

In SENATE OF THE UNITED STATES, Febru- 
ary 19, 1821. 

“Resolved, two-thirds of the Senators present con- 
curring therein, That the Senate, having examined the 
treaty of Amity, Settlement, and Limits, between the 
United States of America, and his Catholic Majesty, 
made and concluded on the twenty-second of February, 
one thousand eight hundred and nineteen, and seen 
and considered the ratification thereof, made by his 
said Catholic Majesty, on the twenty-fourth day of 
October, one thousand eight hundred and twenty, do 
consent to, and advise the president of the United 
States to ratify, the same.” 

And whereas, in pursuance of the said advice and 
concent of the Senate of the United States, I have rati- 
fied and confirmed the said treaty, in the words fol- 
lowing, viz: 

“Now, therefore, I, James Monroe, President of 
the United States of America, having seen and consid- 
ered the treaty above recited, together with the rati- 
fication of his Catholic Majesty thereof, do, in pursu- 
ance of the afore said advice and consent of the Sen- 
ate of the United States, by these presents, accept, rat- 
ify, and confirm, the said treaty, and every clause and 
article thereof, as the same are and herein before set 
forth. 

In faith whereof I have caused the seal of the Unit- 
ed States of America to be hereto affixed. 

Given under my hand, at the City of Washington, 
this twenty-second day of February, in the year of our 
Lord one thousand eight hundred and twenty-one, and 
of the Independence of the said States the forty-fifth. 

By the President: JAMES MONROE. 

John Quincy Adams. 

Secretary of State.” 

And whereas the said ratifications, on the part of 
the United States, and of his Catholic Majesty, have 
been this day duly exchanged, at Washington, by John 
Quincy Adams, Secretary of State of the United States, 
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and by General Dn. Francisco Dionisio Vives, Envoy 
Extraordinary and Minister Plenipotentiary of his 
Catholic Majesty ; Now, therefore, to the end that the 
said treaty may be observed and performed with good 
faith, on the part of the United States, I have caused 
the premises to be made public; and I do hereby enjoin 
and require all persons bearing office, civil or military, 
within the United States, and all others, citizens or in- 
habitants thereof, or being within the same, faithfully 
to observe and fulfil the said treaty, and every clause 
and article thereof. 

In testimony whereof, I have caused the seal of the 
United States to be affixed to these presents, and sign- 
ed the same with my hand. 

Done at the City of Washington, the twenty-sec- 
ond day of February in the year of our Lord one thous- 
and eight hundred and twenty-one, and of the Sover- 
eignty and Independence of the United States the forty- 
fifth 
By the President: (1.s.) JAMES MONROE 

John Quincy Adams, Secretary of State. 

The following are the grants which have been an- 

nulled by the foregoing treaty: 
(Translation.) 

Don Antonia Porcel, Knight Pensioner of the Royal 
and distinguished Order of Charles III, of the Council 
of State, and Secretary of State and of Despatch of the 
Ultra-Marine Government, &c. 

I certify that, under date of the sixth of February, 
one thousand eight hundred and eighteen, royal letters 
patent of the same tenor were sent by the late Council 
of the Indies to the Governor Captain General of the 
Island of Cuba and its dependencies, to the Intendant of 
the Army and Royal Business of the Havana and its 
district, and to the Governor of the Floridas, that each 
should do his utmost, in his particular department, to 
give effect to the grant, made to the Duke of Alagon, 
of various lands in East Florida, of the following tenor: 

The King. 

My Governor and Captain General of the Island 
of Cuba and its dependencies: The Duke of Alagon, 
Baron de Espes, has manifested to me, on the twelfth 
of July last, as follows: “Sire: The Duke of Alagon, 
Baron de Espes, Captain of your Majesty’s Royal Body 
Guards, with the greatest respect, exposes, that I, it 
being the interest of the Crown that the uncultivated 
lands should be given to great capitalists, in order that 
they may be peopled and cultivated, from which flow 
the advantages pointed out and advised by all politici- 
ans, and by means of which much or nearly most of 
the fertile soil of the Floridas has been discovered, and 
it being a right of your Majesty, as absolute lord, to 
distribute them for the benefit of agriculture, and in re- 
ward and recompense of the eminent services which 
have been rendered to your Majesty, and your whole 
Kingdom; being desirous of deserving those marks of 
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the value of his magnanimous courage, and of contrib- 
uting, as far as possible, to fulfil the designs of pop- 
ulation, so interesting to the commonweal, he humbly 
requests your Majesty, that you would deign to grant 
him all the uncultivated land not ceded in East Florida, 
which lies between the rivers Saint Lucie and Saint 
John, as far as the mouths by which they empty them- 
selves into the sea, and the coast of the Gulf of Flor- 
ida, and the adjacent islands, with the mouth of the 
river Hijuelos, in the twenty-sixth degree of latitude, 
following the left bank up to its source, drawing a line 
rfom Lake Monaca, then descending by the way of the 
river Saint John to Lake Valdes, crossing by another 
line from the extreme north of said Lake to the source 
of the river Amarima, following its right bank as far 
as its mouth, in the twenty-eight or twenty-fifth de- 
gree of latitude, and running along the sea coast, with 
all the adjacent islands, up to the mouth of the river 
Hijuelos, in full property to himself and his heirs; al- 
lowing them to import negroes, for the labor and culti- 
vation of the lands, free of duties: A gift which I hope 
to obtain from your Majesty‘s innate goodness.” 

Having taken the premises into consideration, and 
bearing in mind the distinguished merit of the mem- 
orialist, and his signal zeal for my royal service, as well 
as the benefits to be derived from an increase in pop- 
ulation in the countries the cession of which he has so- 
licited, I have judged it fit to grant him the same, in 
so far as is conformable to the laws of these my King- 
doms; and to make it known to my Council of the Indies, 
for its due execution, by a royal order of the seven- 
teenth of December, in the year aforementioned: 
Wherefore, I charge and command you, by this my 
Royal Cedula, with due observance of the law to such 
cases pertaining, to give full and effectual aid to the 
execution of the said cession, taking all requisite meas- 
ures for its accomplishment, without injury to any 
third party; and in order that the said Duke of Ala- 
gon may forthwith carry his plans into execution, in 
conformity with my beneficent desires in favor of the 
agriculture and commerce of the said territories, which 
require a population proportioned to the fertility of 
the sail and the defence and security of the coasts, he 
giving regular accounts of his proceedings; it being 
understood that the introduction of negroes, which the 
same cession comprehends, ought, as far as relates to 
the traffic in them, to be subject to the regulations 
prescribed in my Royal Cedula of the nineteenth of De- 
cember last, for such is my will; and that due note 
be taken of the present Cedula in the office of the 
Accountant General of the Indies. 

Dated at the Palace, the sixth of February, one 
thousand eight hundred and eighteen. 

I, The King. 

By command of the King our Lord: 
Esteban Varea. 
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And I confirm this exemplification, at Madrid, the 
fifteenth of October, one thousand eight hundred and 
twenty. 

ANTONIA PORCEL. 

Don Evaristo Perez de Castro, Knight of the Or- 
der of Charles III, of the Council of State, and Secre- 
tary of Despatch of the Ultra-Marine Government, is 
that which he is accustomed to put to all his writings; 
and for the proper purposes, I give the present certifi- 
cate, signed by my hand, and sealed with my seal of 
arms, at Madrid, the twenty-first of October, one 
thousand eight hundred and twenty. 

Evaristo Perez De Castro. 

Don Antonio Porcel, Knight Pensioner of the 
royal and distinguished Order of Charles 3d, of the 
Council of State, and Secretary of State and of Des- 
patch of Ultramarine Government, &c. 

I certify that, under date of the 6th of February, 
one thousand eight hundred and eighteen, royal letters 
patent of the same tenor were sent by the late Council 
of the Indies to the Governor Captain General of the 
Island of Cuba and its dependencies, to the Intendant 
of the army and royal business at Havana and its dis- 
tricts, and to the Governor of the Floridas, that each 
should do his utmost, in his particular department, to 
give effect to the grant made to Brigadier the Count 
of Punonrostro, of various lands situated in West Flor- 
ida, of the following tenor: 

THE KING. 

My Governor and Captain General of the Island of 
Cuba and its dependencies: The Brigadier Count of 
Punonrostro submitted to me, on the third of Novem- 
ber last, what follows: “Sire, the Brigadier.Count of 
Punonrostro, Grandee of Spain of the first class, and 
your gentleman of the Bed-chamber in actual attend- 
ance, &c. &c. throws himself at your Majesty’s royal 
feet with the most profound respect, and submits to 
your Majesty; That, prompted by the desire of pro- 
moting, by all possible means, the improvement of the 
extensive waste and unsettled lands possessed by your 
Majesty in the Americas, which, by their fertility, of- 
fer the greatest advantages, not only to your memorial- 
ist of converting a small portion of those deserts into 
the abode of peaceable Christians and industrious in- 
habitants, who will increase the population of your 
kingdoms, promote agriculture and commerce, and 
thereby add immensely to your royal revenues. This 
enterprise should be conducted by a person who, with 
a knowledge of the country, would combine the intelli- 
gence necessary for comparing the progress made by 
other nations in similar situations, and particularly by 
the United States, which, within a very recent period, 
have advanced their power to an extraordinary height, 
and especially in the instance of the Mobile country, ad- 
joining Florida, which, in the last six years, has re- 
ceived such an influx of emigrants, as to be converted 
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from a desert waste, into a rich commercial province, 
highly improved, and peopled with more than three 
hundred thousand souls. A similar change would be ef- 
fected in Florida within eighteen or twenty years, by 
the adoption of judicious arrangements, and by those 
exertions which your Majesty’s memorialist proposes 
to employ for the promotion of his personal interest, 
and consequently that of the State. Relying on the 
merits of the case, and the lively interest felt by your 
Majesty in the national'prosperity, and in the services 
and sacrifices of your Majesty’s memorialist, he 
humbly requests your Majesty, that, taking them into 
consideration, you would be graciously pleased to grant 
and cede to him, in full right and property, and the 
mode and manner required by law, all the waste lands, 
not heretofore ceded, in Florida, lying between the 
river Perdido, westward of the Gulf of Mexico, and the 
rivers Amaruja and St. John’s, from Popa to the point 
where it empties into the ocean, for the eastern lim- 
it; and, for the northern, the boundary line of the 
United States; and, to the south, by the Gulf of Mexico, 
including the desert islands on the coast. He therefore 
humbly prays, in consideration of the premises, and 
the unquestionable advantages to be derived by the na- 
tion, your Majesty will be pleased to grant this his pe- 
tition; and, therein, direct the necessary orders to be 
given to the local authorities to afford him all due 
aid and protection, as well in designating the territory 
referred to, as in giving full effect to the whole enter- 
prise. All which he hopes from the munificence of your 
Majesty.” 

Having taken the premises into consideration, and 
bearing in mind the distinguished merits of the mem- 
orialist, and his signal zeal for my royal service, as 
well as the benefits to be derived by the State from an 
increase of population in the countries, the cession 
whereof he has solicited, I have judged fit to grant 
him the same, in so far as is conformable to the laws 
of these my kingdoms, and to make it known to my 
Council of the Indies, for its due execution, by a royal 
order of the seventeenth of December, in the year 
aforementioned; wherefore, I charge and command 
you, by this, my royal cedula, with due observance of 
the laws to such cases pertaining, to give full and due 
effect to the said cession, taking all requisite measures 
for its accomplishment, without injury to any third 
party, and to the end that the said Count of Punon- 
rostro may forthwith carry his plans into execution, in 
conformity with my beneficent desires in favor of the 
agriculture and commerce of the said territories, which 
require a population proportioned to the fertility of 
the soil, and the defence and security of the coasts, he 
giving regular accounts of his proceedings, for such 
is my will; and that due note be taken of the present 
Cedula in the office of the Accountant General of the 
Indies. Dated at the palace, the sixth of February, 
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one thousand eight hundred and eighteen. 
I, THE KING. 
By ccmmand of the King our Lord 
Esteban Varea. 
And I confirm this exemplification, at Madrid, 
the fifteenth of October, one thousand eight hundred 
and twenty. 
ANTONIO PORCEL. 

Don Evaristo Perez de Castro, Knight of the order 
of Charles 3d, of the Council of State, and Secretary 
of Despatch of State, &c. 
I certify that the foregoing signature of his Ex- 
cel'ency Don Antonio Porcel, Secretary of Despatch 
of the Ultra Marine Government, is that which he is 
accustomed to put to all his writings. And, for the 
proper purpose, I give the present certificate, signed 
by my hand, and sealed with my seal of arms, at Mad- 
rid, the twenty-first of October, one thousand eight 
hundred and twenty. 

EVARISTO PEREZ DE CASTRO. 
Don Antonio Porcel, Knight Pensioner of the Roy- 
al and Distinguished Order of Charles 3d, of the Coun- 
cil of State, and Secretary of State and of Despatch of 
the Ultra Marine Government, &c. 
I certify that, under date of the ninth of April, 
one thousand eight hundred and eighteen, royal let- 
ters patent of the same tenor were sent by the late 
Council of the Indies to the Governor Captain General 
of the Island of Cuba and its dependencies, to the 
Intendant of the army and royal business of the Ha- 
vana and its district, and to the Governor of the 
Floridas, that each should do his utmost, in his par- 
ticular department, to give effect to the grant made 
to Don Pedro de Vargas, of various lands situated in 
the Floridas, of the following tenor: 

THE KING. 

My Governor and Captain General of the Island 
of Cuba and its dependencies: Under date of the twen- 
ty-fifth of January last, Don Pedro de Vargas mani- 
fested to me as follows: “Sire: Don Pedro de Vargas, 
Knight of the royal order of Alcantra, Treasurer Gener- 
al of the Royal House and Patrimony of your Majesty, 
with the most profound respect, at your royal feet, ex- 
poses—That there is a quantity of vacant and unpeopl- 
ed land in the Territory of the Floridas, and desiring 
that, if your Majesty shall deign to reward his pass- 
able services, and the proofs which he has given of 
his loyalty, it may be without the least burthen on 
the public treasury, or in prejudice of any third per- 
son, as may be done at present by some lands of that 
country; he beseeches your Majesty that, by an effect 
of your sovereign goodness, you would design to grant 
him the property of the land which lies comprised with- 
in the following limits: that is to say, from the mouth 
of the river Perdido, and its bay in the Gulf of Merico, 
following the seacoast, to ascend by the Bay of Buen 
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Socorro, and of Mobile, continuing by the river Mo- 
bile, till it touches the northern line .of the United 
States, and descending by that in a right line to the 
source of the river Perdido, and following the river 
Mobile in its lower part, and the bay of that name, 
returns by the sea coast towards the west; compre- 
hending all the creeks, entries, and islands, adjacent, 
which may belong to Spain at the present time, till 
it reaches the west line of the United States, then re- 
turning by their northern line, comprehending all the 
waste lands which belong, or may belong to Spain, 
and are in dispute or reclamation with the United 
States, according to the tenor of the treaties; and, also, 
all the waste land not ceded to any other individual, 
which is between the river Hijuelos, in East Florida, 
and the river St. Lucia, drawing a line from the source 
of one river to the source of the other, and following 
by the coast of the Gulf of Mexico, from the mouth of 
the Hijuelos to the point of Tancha, and doubling 
this by the coast of the Gulf of Florida, to the mouth 
of the river Saint Lucia, with the islands and keys 
adjacent.” 

Considering the contents of this exposition, and 
attending to the merit of the individual, and his. ac- 
credited zeal for my royal service, as also to the 
advantages to result to the State from peopling the 
said countries, I have thought proper to accede to the 
favor which he solicits, in as far as it be not opposed 
to the laws of these my kingdoms, and communicated 
it to my Council of the Indies for its accomplishment, 
in a royal order of the second of February last. Con- 
sequently, I command and charge you, by this my roy- 
al cedula, that, conforming to the laws which regu- 
late in these affairs, and without prejudice to third 
persons, that you efficaciously aid the execution of the 
said grant, taking all the measures which may conduce 
to its due effect, as also to the augmentation of the 
population, agriculture, and commerce of the afore- 
said possessions, giving account, from time to time, 
of the progress made, for this is my will; and that 
due notice shall be taken of this cedula in the office 
of the Accountant General of the Indies. Dated at the 
palace, the 9th of April, one thousand eight hundred 
and eighteen. 

I, THE KING. 
By command of the King our Lord: 
Esteban Varea. 

I confirm this exemplification, at Madrid, the 
fifteenth of October, one thousand eight hundred and 
twenty. 


ANTONIO PORCEL. 


Don Evaristo Perez de Castro, Knight of the or- 
der of Charles 3d, of the Council of State, and Secre- 
tary of Despatch of State, &c. 
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I certify, the foregoing signature of his Excell- 
ency Don Antonio Porcel, Secretary of Despatch of 
the Ultra Marine Government, is that which he is ac- 
customed to put to all his writings. And, for the proper 
purposes, I give the present certificate. Signed by 
my hand, and sealed with my seal of arms, at Mad- 
rid, the twenty-first: day of October, one thousand 
eight hundred and twenty. 


EVARISTO PEREZ DE CASTRO. 
SURRENDER OF’ THE FLORIDAS BY SPAIN. 

Copy of the paper in the English language, signed by 

the Commissioner on the part of the United States, 

and the Commissioner on the part of his Cath- 

olic Majesty, upon the delivery of possession of 

the Province of East Florida to the United States. 

In the place of St. Augustine, and on the 10th 
day of July, eighteen hundred and twenty-one, Don 
Jose Coppinger, Colonel of the National Armies, and 
Commissioner, appointed by his Excellency the Cap- 
tain General of the Island of Cuba to make a formal 
delivery of this said place and Province of East Flor- 
ida to the Government of the United States of America, 
by virtue of the treaty of cession concluded at Wash- 
ington on the 22d of February, eighteen hundred and 
nineteen, and the royal schedule of delivery of the 
24th of October, of the last year, annexed to the 
documents mentioned in the certificate that form a 
heading to these instruments in testimony thereof, 
and the Adjutant General of the southern division of 
said States, Colonel Don Robert Butler, duly auth- 
orized by the aforesaid Government to receive the 
same; we, having had several conferences in order to 
carry into effect our respective commissions, as will 
appear by our official communications; and having 
received by the latter, the documents, inventories, and 
plans, appertaining to the property and sovereignty 
of the Spanish nation held in this Province and its ad- 
jacent islands depending thereon, with the sites, pub- 
lic squares, vacant lands, public edifices, fortifica- 
tions, and other works, not being private property, 
and the same having been preceded by the arrange- 
ments and formalities that, for the greater solemnity 
of this important act, they have judged proper, there 
has been verified, at four o’clock of the evening of 
this day, the complete and personal delivery of the for- 
tifications, and all else of this aforesaid Province, to 
the Commissioner, officers, and troops, of the United 
States; and, in consequence thereof, having embarked 
for the Havana and the military and civil officers 
and Spanish troops, in the American transports pro- 
vided for this purpose, the Spanish authorities hav- 
ing this moment ceased the exercise of their functions, 
and those appointed by the American Government hav- 
ing began theirs; duly noting that we have transmit- 
ted to our Governments the doubts occurring whether 


the artillery ought to be comprehended in the forti- 
fications, and if the publi archives, relating to pri- 
vate property; ought to remain and be delivered to 
the American Government by virtue of the cession, and 
that there remain in the fortifications, until the afore- 
said resolution is made, the artillery, munitions and 
implements, specified in a particular inventory, await- 
ing on these points, and the others appearing in ques- 
tion in our correspondence, the superior decision of our 
respective Governments, and which is to have, what- 
ever may be the result, the most religious compliance 
at any time that it may arrive, and in which the 
possession that at present appears given shall not 
serve as an obstacle. 

In testimony of which, and that this may at all 
times serve as an expressive and formal receipt of 
this act, we, the subscribing Commissioners, sign four 
intruments in this same tenor, in the English and 
Spanish languages, at the above mentioned place, and 
said day, month, and year. 

ROBERT BUTLER, 
JOSE COPPINGER. 

(To the original act there is a certificate in the 
Spanish Ionguage, of which the following is a trans- 
lation.) 

“In faith whereof I certify that the preceding act 
was executed in the presence of the illustrious Ayun- 
tamiento, and various private persons assembled, and 
also of various military and naval officers of the 
Government of the United States of America. 

St. Augustine, 10th July, 1821. 

, JUAN DE ENTRALGO, 

Notary of the Government and Secretary of the 
Cabildo.” 


Copy of the paper in the English language signed by 
the Commissioner on the part of the United States, 
and the Commissioner on the part of his Cath- 
olic Majesty, upon the delivery of possession of 
the province of West Florida to the United States. 
The undersigned, Major General Andrew Jack- 

son, of the State of Tennessee, Commissioner of the 

United States, in pursuance of the full powers received 

by him from James Monroe, President of the United 

States of America, of the date of the 10th of March, 

1821, and of the 45th of the Independence of the Unit- 

ed States of America, attested by John Quincy Ad- 

ams, Secretary of State, and Don Jose Callava, Com- 
mandant of the Province of West Florida, and Com- 
missioner for the delivery, in the name of his Cath- 
olic Majesty, of the country, territories, and depen- 
dencies, of West Florida, to the Commissioner of the 

United States, in conformity with the powers, com- 

mission, and special mandate, received by him from 

the Captain General of the Island of Cuba, of the 
date of the 5th of May, 1821, imparting to him therein 
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the royal order of 24th of October, 1820, issued and 
signed by his Catholic Majesty Ferdinand the Seventh, 
and attested by the Secretary of State, Don Evaristo 
Perez de Castro: 

Do certify by these presents, that, on the seven- 
teenth day of July, one thousand eight hundred and 
twenty-one of the Christian aera, and forty-six of the 
Independence of the United States, having met in the 
Court Room of the Government House in the town 
of Pensacola, accompanied on either part by the chiefs 
and officer of the army and navy, and by a number 
of the citizens of the respective nations, the said An- 
drcw Jackson, Major General and Commissioner, has 
delivered to the said Colonel Commandant Don Jose 
Callava, his before mentioned powers: whereby he 
recognizes him to have received full power and auth- 
ority to take possession of, and to occupy, the terri- 
tories ceded by Spain to the United States by the 
treaty concluded at Washington on the 22d day of Feb- 
ruary, 1819, and for that purpose to repair to said ter- 
ritories, and there to execute and to perform all such 
acts and things touching the premises, as may be neces- 
sary for fulfilling his appointment conformably 
to the said treaty and the laws of the United States, 
with authority likewise to appoint any person or per- 
sons in his stead, to receive possession of any part 
of the said ceded territories, according to the stipu- 
lations of the said treaty: Wherefore, the Colonel 
Commandant Don Jose Callava immediately declared, 
that, in virtue and in performance of the power, com- 
mission, and special mandate, dated at Havana on 
the 5th of May, 1821, he thenceforth, and from that 
moment, placed the said Commissioner of the United 
States in possession of the country, territories, and de- 
rendencies of West Florida, including the fortress of 
£t. Mark’s, with the adjacent islands dependent upon 
said province, all public lots and. squares, vacant lands, 
public edifices, fortifications, barracks, and other build- 
ings which are not private property, according to, 
and in the manner set forth by, the inventories and 
schedules which he has signed and delivered with the 
archives and documents directly relating to the prop- 
erty and sovereignty of the said territory of West 
Florida, including the fortress of St. Mark’s, and situ- 
ated to the East of the Mississippi River, the whole in 
conformity with the second article of the treaty of 
cession concluded at Washington the 22d of Febru- 
ary, 1819, between Spain and the United States, by 
Don Luis de Onis, Minister Plenipotentiary of his 
Catholic Majesty, and John Quincy Adams, Secretary 
of State of the United States, both provided with full 
powers, which treaty has been ratified on the one part 
by his Catholic Majesty Ferdinand the Seventh, and 
the President of the United States of America, by 
General Don Dyonisius Vives, Minister Plenipotentiary 
of his Catholic Majesty and John Quincy Adams, Sec- 
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retary of State of the United States, according to the 
instrument signed on the same day: And the present 
delivery of the country is made in order that, in execu- 
tion of the said treaty, the sovereignty and property 
of that Province of West Florida, including the fortress 
of St. Mark’s, shall pass to the United States, under the 
stipulations therein expressed. 

And the said Colonel Commandant Don Jose Cal- 
lava has, in consequence, at this present time, made 
to the Commissioner of the United States, Major Gen- 
eral Andrew Jackson, in this public cession, a deliv- 
ery of the keys of the town of Pensacola, of the 
archives, documents, and other articles, in the inven- 
tories before mentioned; declaring that he releases 
from their oath of allegiance to Spain the citizens 
and inhabitants of West Florida who may choose to 
remain under the dominion of the United States. 

And that this important and solemn act may be 
in perpetual memory, the within named have signed 
the same, and have sealed with their respective seals, 
and caused to be attested by their Secretaries of the 
Commission, the day and year aforesaid. 

ANDREW JACKSON. 

By order of the Commissioner on the part of the 
United States. 

R. K. CALL, 
Sec’ry of the Commission. 
JOSE CALLAVA. 

Por mandato de su senoria el Coronel Comisario 
del Gobierno de Espana. 

El Secretario de la Comision., 

Jose Y. Cruzat. 
No. 24 
(Translation.) 
Marine Department—Colonies, Louisiana. 

New Orleans, 15 Vindemiaire, Year 12, 8 October, 1803. 
The Colonial Prefect, and Commissioner on the part 

of the French Government for receiving and de- 

livering Louisiana, to Mr. Morales, Intendant of 

that country for his Catholic Majesty: 

Sir: Despatches from my Government forward- 
ed by land from Washington City, reached me yester- 
day: they bring me the Treaty for the cession of Lou- 
isiana to the United States. 

The First Consul has been pleased to confide to me, 
in the name of the French Republic, the charge of 
receiving and surrendering that country. 

His intention, however, is that I should not en- 
ter upon the active execution of his orders, in that 
respect, and that I should not deliver my powers 
until after the exchange of the Ratifications between 
France and the United States. The Ratification by the 
First Consul has already been sent to our Diplomatic 
Agent, for the purpose of being exchanged as soon 
as the President of the United States will be ready to 
proceed to that exchange. 
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My instructions, as well as other important dis- 
positions connected with the entire fulfilment of my 
mission in this place, render it necessary for me to 
hasten, as much as possible, its accomplishment. 

I hope you will be diposed to contribute to it, 
in what concerns you, ,by preparing your statements 
beforehand. 

I have the honor to be with perfect considera- 
tion, &c. 


LAUSSAT. 


Copy of a letter from General Wilkinson and W. C. C. 
Claiborne to the Secretary of State, James Madison, 
Esq., December 20, 1803. 

City of New Orleans, December 20, 1803. 

Sir: We have the satisfaction’ to announce to you 
that the Province of Louisiana was this day surrend- 
ered to the United States by the Commissioner of 
France; and to add, that the flag of our country was 
raised in this city, amidst the acclamations of the in- 
habitants. 

The enclosed is a copy of an instrument of writ- 
ing which was signed and exchanged by the Commis- 
sioners of the two Governments, and is designed as 
a record of this interesting transaction. 

Accept assurances of our respectful consideration. 

WILLIAM C. C. CLAIBORNE. 
JAMES WILKINSON. 
The honorable James Madison, 
Secretary of State, City of Washington. 
No. 25. 
Act of delivery by France to the United States of the 

Province of Louisiana, 20th December, 1803. 

The undersigned, William C. C. Claiborne and 
James Wilkinson, Commissioners or Agents of the 
United States, agreeably to the full powers they have 
received from Thomas Jefferson, President of the 
United States, under date of the thirty-first October, 
eighteen hundred and three, and twenty-eighth year 
of the Independence of the United States of America, 
(eighth Brumaire, twelfth year of the French Re- 
public,) countersigned by the Secretary, James Madi- 
son; 

And Citizen Peter Celement Laussat, Colonial Pre- 
fect and Commissioner of the French Government for 
the delivery, in the name of the French Republic, of 
the country, territories, and dependencies, of Louisi- 
ana, to the Commissioners or Agents of the United 
States, conformably to the powers, commission, and 
special mandate, which he has received, in the name 
of the French people, from Citizen Buonaparte, First 
Consul, under date of the sixth of June, eighteen hund- 
red and three, {seventeenth Prairial, eleventh year of 
the French Republic,) countersigned by the Secretary 
of State, Hugues Maret, and by His Excellency the 
Minister of Marine and Colonies, Decres: 
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Do certify by these presents, that, on this day, 
Tuesday, the twentieth December, eighteen hundred 
and three, of the Christian era, (twenty-eighth Fri- 
maire, twelfth year of the French Republic,) being 
convened in the Hall of the Hotel de Ville of New Or- 
leans, accompanied, on both sides, by the chiefs and 
officers of the Army and Navy, by the Municipality 
and divers respectable citizens of their respective Re- 
publics, the said William C. C. Claiborne and James 
Wilkinson delivered to the said Citizen Laussat their 
aforesaid full powers, by which it evidently appears 
that full power and authority has been given them, 
jointly and severally, to take possession of and to 
occupy the Territories ceded by France to the United 
States by the treaty concluded at Paris on the thir- 
tieth day of April last past (10th Floreal,) and for 
that purpose to repair to the said Territory, and there 
to execute and perform all such. acts and things touch- 
ing the premises, as may be necessary for fulfilling 
their appointments conformably to the said treaty and 
the laws of the United States. 

And thereupon the said Citizen Laussat declared 
that, in virtue of and in the terms of the powers, 
commission, and special mandate, dated at St. Cloud, 
the sixth of June, eighteen hundred and three, of the 
Christian era, (seventeenth Prairial, ,eleventh year of 
the French Republic,) he put from that moment the 
said Commissioners of the United States in possession 
of the country, territories, and dependencies, of Louis- 
iana, conformably to the first, second, fourth, and 
fifth articles of the Treaty, and the two Conventions 
concluded and signed the thirtieth of April, eighteen 
hundred and three, (tenth Floreal, eleventh year of the 
French Republic,) between the French Republic and 
the United States of America, by Citizen Francis 
Barbe Marbois, Minister of the public Treasury, and 
Messieurs Robert R. Livingston and James Monroe, 
Ministers Plenipotentiary of the United States, all three 
furnished with full powers, of which Treaty and two 
Conventions, the ratifications made by the First Con- 
sul of the French Republic, on the one part, and by the 
President of the United States, by and with the ad- 
vice and consent of the Senate, on the other part, have 
been exchanged and mutually received at the city of 
Washington, the twenty-first of October, eighteen 
hundred and three, (twenty-eighth Vindemiaire, 
twelfth year of the French Republic,) by Citizen Louis 
Andre Pichon, Charge d’Affaires of the French Repub- 
lic, near the United States, on the part of the United 
States, according to the Proces-Verbal drawn up on 
the same day. 

And the present delivery of the country is made 
to them, to the end that, in conformity with the ob- 
ject of the said treaty, the sovereignty and property 
of the Colony or Province of Louisiana may pass to 
the said United States, under the same clauses and 
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conditions as it had been ceded by Spain to France, 
in virtue of the Treaty concluded at St. Ildefonso on 
the first of October, eighteen hundred, (ninth Vinde- 
miaire, ninth year,) between these two last Powers, 
which has since received its execution by the actual 
re-entrance of the French Republic into possession of 
the said Colony or Province. 
And the said Citizen Laussat has in consequence, 
at this present time, delivered to the said Commis- 
sioners of the United States, in this public sitting, the 
keys of the city of New Orleans, declaring that he dis- 
charges from their oaths of fidelity, towards the 
French Republic, the citizens and inhabitants of Eou- 
isiana who shall choose to remain under the dominion 
of the United States. 
And that it may forever appear, the undersigned 
have signed the proces-verbal of thic important and 
solemn act, in the French and English languages, and 
have sealed it with their seals, and have caused it to 
be countersigned by their Secretaries of Commission, 
the day, month and year, above written. 

WILLIAM C. C. CLAIBORNE, 

JA. WILKINSON. 
By order of the Commissioners on the part of the 
United States: 
D. Wadsworth, Secretary of the American Com- 
mission. 
LAUSSAT, 
Par le Prefet Colonial, Commne du Gouvernement 
Francais, le Secretaire de la Commission. 
DAUGEROT. 
After that it is written as follows: Depose aux 
archives de l’hotel de ville de cette commune, a la 
Nouvelle Orleans, le 6 Nivose, an 12, de la Republique 
Francaise, 28 Decembre, 1803, de J. C. 

LAUSSAT. 

Par le Prefet Colonial, Commissaire du Gouverne- 
ment Francais, le Secretaire de la commission. 
DAUGEROT. 
I hereby certify that the foregoing is a true copy 
of the original deposited among the Records of the 
City Council of New Orleans. 
M. Bourgeois, City Clerk. 
New Orleans, October 22, 1816. 
MAYORALTY OF NEW ORLEANS. 
I, Aug. Macarty, Mayor of the city of New Or- 
leans, do hereby certify, that Mr. M. Bourgeois, whose 
signature is affixed at the foot of the within instru- 
ment of writing, is the Clerk of the City Council of 
New Orleans, and that full faith and credit is due and 
ought to be given to his signature as such. 
In testimony whereof, I have hereunto subscrib- 
ed my name (L. S.) and affixed the seal of the May- 
oralty of Orleans, at New Orleans aforesaid, this 5th 
day of November, 1816. 
AUG. MACARTY, Mayor. 
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No. 26. 
REGULATIONS OF O’REILLY, GAYOSO, AND 
INTENDANT MORALES. 

Don Alexander O’Reilly, Commander of Benfayon, of 
the Order of Alcantara, Inspector General of In- 
fantry, appointed, by special commission, Gover- 
nor and Captain General of this Province of Lou- 
isiana. 

Divers complaints and petitions, which have been 
addressed to us by the inhabitants of Opelousas, Nat- 
chitoches, and other places of this province, joined ‘to 
the knowledge we have acquired of the local concerns, 
culture, and means, of the inhabitants, by the visit 
which we have lately made to the Cote des Allemands, 
Cote des Accadions, Hyberville, and La Pointe Coupee, 
with the examination we have made of the reports of 
the inhabitants assembled, by our order, in each dis- 
trict, having convinced us that the tranquillity of the 
said inhabitants, and the progress of culture, re- 
quired a new regulation, which should fix the extent 
of the grant of lands which shall hereafter be made, 
as well as the enclosures, cleared lands, roads and 
bridges, which the inhabitants are bound to keep in 
repair, and to point out the damage by cattle, for 
which the proprietors shall be responsible; for these 
causes, and having nothing in view but the public 
good and the happiness of every inhabitant, after 
having advised with persons well informed in these 
matters, we have regulated all those objects in the 
following articles: 

1. There shall be granted to each newly arrived 
family, who may wish to establish themselves on the 
borders of the river, six or eight arpens in front, (ac- 
cording to the means of the cultivator,) by forty 
arpens in depth, in order that they may have the 
benefit of the cypress wood, which is as necessary 
as useful to the inhabitants. 

2. The grantees, established on the borders of the 
river, shall be held bound to make, within the three 
first years of possession, mounds sufficient for the 
preservation of the land, and the ditches necessary to 
carry off the water. They shall, besides, keep the 
roads in good repair, of the width of at least forty 
feet between the inner ditch, which runs along the 
mound, and the barrier, with bridges of twelve feet 
over the ditches which may cross the roads. The said 
grantees shall be held bound, within the said term of 
three years’ possession, to clear the whole front of 
their land to the depth of two arpens; and, in default 
of fulfilling these conditions, their land shall revert 
to the King’s domain, and be granted anew; and the 
Judge of each place shall be responsible to the Gover- 
nor for the superintendence of this object. 

3. The said grants can neither be sold, nor aliened 
by the proprietors, until after three years of posses- 
sion, and until the above mentioned conditions shall 
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have been entirely fulfilled. To guard against every 
evasion in this respect, the sales of the said lands 
cannot be made without a written permission from 
the Governor General, who will not grant it until, on 
strict inquiry, it shall be found that the conditions 
above explained have been duly executed. 

4. The points formed by the lands on the Missis- 
sippi river, leaving, in some places, but little depth, 
there may be granted, in these cases, twelve arpens 
of front; and, on a supposition that these points should 
not be applied for by any inhabitant, they shall be 
distributed to the settlers nearest thereto, in order 
that the communication of the roads may not be inter- 
rupted. 

5. If a tract belonging to minors should remain un- 
cleared, and the mounds and roads should not be kept 
in repair, the Judge of the quarter shall inquire into 
the cause thereof. If attributable to the guardians he 
shall oblige him to conform promptly to this regula- 
tion; but, if arising from want of means in the minors, 
the Judge, after having, by a verbal process, attained 
proof thereof, shall report the same to the Governor 
General, to the end that the said land may be sold 
for the benefit of the minors; (a special favor, granted 
to minors only;) but, if no purchaser shall, within six 
months, be found, the said land shall be conceded 
gratis. 

6. Every inhabitant shall be held bound to en- 
close, within three years, the whole front of his land, 
which shall be cleared; and, for the remainder of his 
enclosure, he will agree with his neighbors, in propor- 
tion to his cleared land and his means. 

7. Cattle shall be permitted to go at large from 
the eleventh of November to the fifteenth of March, 
of the year following; and, at all other times, the 
proprietor shall be responsible for the damage that his 
cattle may have done to his neighbors. He, who may 
have suffered the damage, shall complain to the Judge 
of the district; who, after having satisfied himself of 
the truth thereof, shall name experienced men to esti- 
mate the value of the same, and shall then order re- 
muneration without delay. 

8. No grant in the Opelousas, Attacapas, and Nat- 
chitoches, shall exceed one league in front by one 
league in depth; but when the land granted shall not 
have that depth, a league and a half in front by half 
a league in depth may be granted. 

9. To obtain, in the Opelousas, Attacapas, and Nat- 
chitoches, a grant of forty-two arpens in front by for- 
ty-two arpens in depth, the applicant must make ap- 
pear that he is possessor of one hundred head of tame 
cattle, some horses, and sheep, and two slaves to look 
after them—a proportion which shall always be ob- 
served for the grants to be made of greater extent 
than that declared in the preceding article. 

10. All cattle shall be branded by the proprietors; 
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and those who shall not have branded them at the age 
of eighteen months, cannot thereafter claim a property 
therein. 

11. Nothing being more injurious to the inhabi- 
tants than strayed cattle, without the destruction of 
which tame cattle cannot increase, and the inhabi- 
tants will continue to labor under those evils of which 
they have often complained to us; and considering that 
the province is at present infested by stray cattle, we 
allow to the proprietors, until the first day of July of 
the next year, one thousand seven hundred and sev- 
enty-one, and no longer, to collect and kill, for their 
use, the said strayed cattle; after which time, they 
shall be considered wild, and may be killed by any per- 
son whomsoever; and no one shall oppose himself there- 
to, or lay claim to a property therein. 

12. All grants shall be made, in the name of the 
King, by the Governor General of the province; who 
will, at the same time, appoint a surveyor to fix the 
bounds thereof, both in front and in depth, in pres- 
ence of the Judge ordinary of the district, and of two 
adjoining settlers, who shall be present at the sur- 
vey. The above-mentioned four persons shall sign the 
verbal process which shall be made thereof, and the 
Surveyor shall make three copies of the same, one of 
which shall be deposited in the office of the Scriv- 
ener of the Government and Cabildo, another shall 
be delivered to the Governor General, and the third to 
the proprietor, to be annexed to the titles of his grant. 

In pursuance of the powers which our Lord, the 
King, (whom God preserve,) has been pleased to con- 
fide to us, by his patent, issued at Aranjuez, the 16th 
of April, 1769, to establish in the military, the police, 
and in the administration of justice and his finances, 
such regulations as should be conducive to his serv- 
ice and the happiness of his subjects in this colony; 
with the reserve of His Majesty’s good pleasure, we or- 
der and command the Governor, Judges, Cabildo, and 
all the inhabitants of this province, to perform punc- 
tually to all that is required by this regulation. 

Given at New Orleans, the 18th of February, 1770. 


Instructions of Governor Gayoso, for the administra- 
tion of Posts and the distribution of Lands. 

Instructions to be observed by the commandants 
of the posts in this province, for the admission of new 
settlers: 

1. If the new settler comes from another post in 
the province, where he has obtained a grant of land, 
no other grant shall be made to him; and if he under- 
takes to fix himself down, he must buy lands, or pro- 
duce my special permission for the grant; and in order 
to determine whether he has before obtained land or 
not, the commandant of the post from which he goes 
shall express it in his passport. 

2. If the new settler is a stranger, and is not a 
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farmer, nor married, nor has property in negroes, mer- 
chandise, or money, he shall have no right to solicit a 
grant of lands, until he has remained four years, con- 
ducting himself well, in some honest and useful occu- 
pation. 

8. Artisans shall be fully protected, but no land 
shall be granted to them, until they have acquired 
property, and have lived three years in the exercise 
of their art or profession. 

4. To no unmarried emigrant, who has not a trade 
or profession, shall lands be granted, till after the ex- 
piration of four years; and then only on his showing 
thet he has been, without interruption, honestly em- 
ployed in the cultivation of the earth; without which 
necessary circumstance, he shall not be entitled to a 
grant. 

5. If any person, as described in the last article, 
after having lived in the country two years, shall ob- 
tain a recommendation from a farmer of honesty, who 
shall be willing, from his industry and application, to 
give him his daughter in marriage, as soon as the mar- 
riage is accomplished in due form, he shall be entitled 
to receive a grant of land, agreeably to the terms 
contained in this instruction. 

6. The privilege of enjoying liberty of conscience 
is not to extend beyond the first generation. The chil- 
dren of those who enjoy it must positively be Catholics. 
Those who will not conform to this rule, are not to be 
admitted, but are to be sent back out of the province 
immediately, even though they possess much property. 

7. In the Illinois, none shall be admitted but Cath- 
olics of the classes of farmers and artisans. They must 
also possess some property, and must not have served 
in any public character, in the country from whence 
they came. The provisions of the preceding article 
shall be explained to the emigrants already established 
in the province, who are not Catholics, and shall be ob- 
served by them; the not having done it until this time 
being an omission, and contrary to the orders of His 
Majesty, which required it from the beginning. 

8. The commandants will take particular care that 
no Protestant preacher, or one of any sect other than 
the Catholic, shall introduce himself into the province; 
the least neglect in this respect will be a subject of 
great reprehension. 

9. To every new settler, answering the foregoing 
description, and married, there shall be granted two 
hundred arpens of land; fifty arpens shall be added 
for every child he shall bring with him. 

10. To every emigrant possessing property, and 
uniting the circumstances before mentioned, who shall 
arrive with an intention to establish himself, there 
shall be granted two hundred arpens of land; and, in 
addition, twenty arpens for every negro that he shall 
bring; provided, however, that the grant shall never 
exceed eight hundred arpens to one proprietor. If he 


has such a number of negroes, as would entitle him at 
the above rate to a larger grant, he will also possess 
the means of purchasing more than that quantity of 
land, if he wants it; and it is necessary by all possible 
means to prevent speculation in lands. 

11. No lands shall be granted to traders; as they 
live in the towns they do not want them. 

12. Immediately on the arrival of a new settler, 
the oath of fidelity shall be required of him. If he is 
married, he shall prove that the wife whom he brings 
with him is his lawful wife. If he has goods or person- 
al property, they shall both declare what part of them 
belongs to the portion of the wife, and whether any 
part belongs to any person who is absent; giving them 
to understand, that, if the contrary of what they assert 
is proved, the lands which are granted to them shall 
be taken back, with all the improvements they have 
made upon them. 

13. At the time when they take the oath, the 
above particulars are to be attended to; and no lands 
are to be granted for any negroes which are not proved 
to be lawfully and wholly the property of the emigrant; 
nor for the wife whom he brings with him, unless she 
is proved to be his lawful wife. In default of making 
such proofs, he is to be taken as coming within the 
description of the 2d article. 

14. The new settler to whom lands have been 
granted, shall lose them without recovery, if, in the 
term of one year, he shall not begin to establish him- 
self upon them, or if in the third year he shall not 
have put under labor ten arpens in every hundred. 

15. He shall not possess the right to sell his lands, 
until he shall have produced three crops, on the tenth 
part of his lands, which shall be well cultivated; but, in 
case of death, he may leave them to his lawful heir, 
if he has one resident in the country. If he has no heir 
in the country, they shall in no event go to an heir who 
is not of the country, unless such heir shall resolve to 
come and reside in it, conformably to the established 
conditions. 

16. Debts contracted out of the province, cannot 
be paid with the product of lands thus granted, if there 
are debts due in the Province, until after five harvests 
shall have been gathered. If for bad conduct it shail 
become necessary to eject the settler from the coun- 
try before he shall have made three crops necessary to 
give him the dominion of the soil and right to dis- 
pose of it, the lands shall again become united to 
the domain of the King; and in the same state shall 
be granted alternately to the young man and young 
woman residing within one league of the land which 
shall thus become vacant, who by their good conduct 
shall best deserve such a gift. The question, who is 
entitled to this preference, shall be decided in an as- 
sembly of the most considerable people, headed by the 
commandant; which decision they shz:] make without 
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any expense. They shall only consult me in the case, 
making known the circumstances for my approba- 
tion, and shall without delay put the deserving per- 
son in possession. 

17. The forms established by my predecessors, in 
which to petition for lands, shall be followed under 
the conditions expressed in this order, with the dif- 
ference only, that when the quantity of land amounts 
to or exceeds three hundred arpens, the fees to the 
Secretary must be paid. 

18. It shall not be permitted to any new settler 
to form an establishment at a distance from other 
settlers. The grants of lands must be so made as not 
to leave pieces of vacant ground between one. and 
another, since this would offer a greater exposure 
to the attacks of Indians, and render more difficult 
the administration of justice, and the regulation of 
the police, so necessary in all societies, and more par- 
ticularly in new settlements. 

MANUEL GAYOSO DE LEMOS. 
New Orleans, 9th Sept. 1797. 


General Regulations and Instructions of Morales, 
for conceding Lands. 

Don Bonaventure Morales, Principal Comptroller 
of the Army and Finances of the Provinces of Louisi- 
ana and West Florida, Intendant (par interim) and 
Sub-delegate of the Superintendence, General of the 
same, Judge of Admiralty and of the Lands, &c. of the 
King, &c. 

The King, whom God preserve, having been pleas- 
ed to declare and order by his decree given at Santa 
Lorenzo, the 22d of October of the last year 1798, that 
the Intendancy of these Provinces, to the exclusion 
of all other authority, be put in possession of the priv- 
ilege to divide and grant all kind of land belonging to 
his crown, which right, after his order of the 24th of 
August, 1770, belonged to the civil and military gov- 
ernment, wishing to perform this important charge, 
not only according to the 81st article of the ordinance 
of the Intendants of New Spain, of the regulations of 
the year 1754, cited in the said article, and the laws 
respecting it, but also with regard to local circum- 
stances, and those which may with injury to the in- 
terests of the King contribute to the encouragement 
and to the greatest good of his subjects already es- 
tablished or who may establish themselves in this part 
of his possessions. 

After having examined with the greatest atten- 
tion the regulations made by his Excellency Count 
O’Reilly, the 18th February, 1770, as well as that 
circulated by his Excellency the present Governor, Don 
Manuel Gayoso de Lemos. the first of January, 1798, 
and with the counsel which has been given me on 
this subject by Don Manuel Serrano, Assessor of the 
Intendancy, and other persons of skill in these mat- 
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ters; that all persons who wish to obtain lands may 
know in what manner they ought to ask for them, 
and on what conditions lands can be granted or sold; 
that those who are in possession without the neces- 
sary titles may know the steps they ought to take to 
come to an adjustment; that the Commandants, as 
sub-delegates of the Intendancy, may be informed of 
what they ought to observe; that the Surveyor Gen- 
eral of this city, and the particular Surveyors who are 
under him, may be instructed of the formalities with 
which they ought to make surveys of lands, or lots, 
which shall be conceded, sold, or arranged for; that 
the Secretary of the Finance may know the fees he 
is entitled to, and the duties he has to discharge, 
and that none may be ignorant of any of the things 
which may tend to the greatest advantage of an object 
so important in itself as the security of property 
under the circumstances may discover to be most use- 
ful and proper, to the attainment of the end to which 
the benevolent intentions of his Majesty are direct- 
ed; I have resolved that the following regulations 
shall be observed: 
ARTICLE I. 

To each newly arrived family (a chaque familie 
nouvelle) who are possessed of the necessary quali- 
fications to be admitted among the number of culti- 
vators of these Provinces, and who have obtained the 
permission of the Government to establish themselves 
on a place which they have chosen, there shall be 
granted, for once, if it is on the bank of the Mis- 
sissippi, four, six, or eight arpens in front on the 
river, by the ordinary depth of forty arpens, and if 
it is at any other place, the quantity which they shall 
be judged capable to cultivate, and which shall be 
deemed necessary for pasture for his beasts, in pro- 
portion according to the number of which the family 
is composed; understanding that the concession is 
never to exceed eight hundred arpens in superfices. 

ARTICLE II. 

To obtain the said concessions, if they are asked 
for in this city, the permission which has been ob- 
tained to establish themselves in the place from the 
Governor, ought to accompany the petition, and if in 
any of the posts, the Commandant at the same time 
will state that the lands asked for are vacant, and 
belong to the domain, and that the petitioner has 
obtained permission of the Government to establish 
himself, and referring to the date of the letter or the 
advice they have received. 

ARTICLE III. 

Those, who obtain concessions on the bank of 
the river, ought to make in the first year of their 
possession, levees sufficient to prevent the inunda- 
tion of the waters, and canals sufficient to drain off 
the water when the river is high; they shall be held, 
in addition, to make, and keep in good order, a public 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT OF 
FLORIDA, IN AND FOR PALM 
BEACH COUNTY. IN CHANCERY. 

No. 6872. 
HARJIM, INC., a Coporation, 
et al, 

Complainants, 

vs. ORDER. 
ROY A. O’BANNON, as Tax Collector 
of Palm Beach County, Florida, 

Defendant. 


This cause was duly presented by coun- 
sel on amended motion of Roy A. O’Ban- 
non, as Tax Collector, to vacate tem- 
porary restraining order entered July 
2, 1928, which restrained the Tax Col- 
lector from selling lands of complain- 
ants and issuing tax certificates thereon. 

My conclusion is that there will be 
no irreparable damage to complainants 
by vacating the temporary restraining 
order. On the other hand, to continue 
the restraining order might cause the loss 
of several thousand dollars to the State 
and County on account of the fact that 
there is no law requiring the payment of 
interest on delinquent taxes until the is- 
suance of a tax certificate. 

If complainants prevail in this suit, 
complete relief can be granted by can- 
celling the tax certificate. There could 
be no innocent purchaser of the cer- 
tificate, particularly if a lis pendens was 
filed, for the validity and effect of the 
certificate would be subject to the final 
decree in this case. If complainants do 
not prevail in this suit, then they should 
not receive the privilege of paying the 
tax at the termination of the suit, with- 
out payment of interest, which interest 
now amounts. to something over 
$4,000.00. Other taxpayers pay interest 
on delinquent 1927 taxes from July 2, 
1928. If this suit is not well founded in 
law and fact, then complainants should 
receive no advantage not accruing to all 
delinquent taxpayers alike. To hold oth- 
erwise would be to place a premium up- 
on the bringing of suits to restrain the 
issuance of a tax certificate on real 
estate, for the complainants could, by 
the issuance of a temporary injunction, 
irreparably damage the State and Coun- 
ty, regardless of the outcome of the 
suit. Already the complainants have in 
effect received a rebate of over $4,000.00 
as interest on delinquent taxes which 
can never be recovered by the State and 
County, and which they may or may 
not be entitled to, depending on the fin- 
al outcome of this suit. 

The bond—although inadequate in 
amount to cover interest—requires com- 
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plainants to pay “all damages, costs and 
attorney’s fees” sustained by the de- 
fendant, if it should be decided that the 
restraining order had been improperly 
granted. This condition implies a recov- 
ery on the bond of legal damages and 
costs. Interest on delinquent taxes not 
being recoverable at common law, and 
there being no statute authorizing its 
recovery until the issuance of a tax cer- 
tificate, it follows there could be no re- 
covery of such interest by the Tax Col- 
lector, or the County or State, until the 
tax certificate is issued. 

No tax deed can issue within two 
years after the issuance of the certifi- 
cate. Even if the certificate should come 
into the hands of some one other than 
the State, this suit should be termin- 
ated within two years; or, if not, coun- 
sel could then, if necessary, apply for 
appropriate relief which would fully 
protect the complainants. Thereupon 

IT IS ORDERED, ADJUDGED AND 
DECREED that the temporary restrain- 
ing order entered July 2, 1928, be and 
the same is hereby vacated and dissolved. 

DONE AND ORDERED at West Palm 
Beach, Florida, this 29th day of July, 
A. D. 1930. . 


C. E. CHILLINGWORTH, . 
Circuit Judge. 


IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA, IN AND FOR DADE 
COUNTY. 

COMMON LAW. No. 12322-C. 

ALONZO RILEY, 
Plaintiff in Error, 
Vs. 
FIDELITY & DEPOSIT COMPANY 
OF MARYLAND, a Corporation, 
and BOYD HAWKINS, 

Defendants in Error. 
OPINION AND JUDGMENT 
OF REVERSAL. 

ERROR TO CIVIL COURT OF REC- 
ORD IN AND FOR DADE COUNTY, 
FLORIDA; DAVID J. HEFFERNAN, 
JUDGE. 

ACTION BY ALONZO RILEY 
AGAINST FIDELITY & DEPOSIT 
COMPANY OF MARYLAND, A COR- 
PORATION, AND BOYD HAWKINS, 
UPON AN INJUNCTION BOND. 
JUDGMENT FOR DEFENDANTS 
AND PLAINTIFF BRINGS ERROR, 
REVERSED. 

BLACKWELL AND GRAY, FOR 
PLAINTIFF IN ERROR. 

MILLER AND McKAY FOR DE- 
FENDANTS IN ERROR. 


FREELAND, J., This is an action at 
law, instituted by the Plaintiff in Er- 
ror (hereinafter referred to as_ the 
Plaintiff) in the Civil Court of Record 
in and for Dade County, Florida, against 
the Defendants in Error (hereinafter 
referred to as the Defendants). 


The Declaration is in two counts, the 
First Count being an action upon an 
Injunction Bond, and the Second Count 
appears to be, if anything, an action ex 
delicto, in and by which the Plaintiff 
seeks to recover for damages alleged to 
have been sustained by him on account 
of the acts and conduct of the Defend- 
ant in and about bringing a_ certain 
Chancery Suit, in which a temporary in- 
junction was granted. 


The defendants, on April 1, 1929, each 
and both, filed separate Demurrers to 
the Declaration. On the same day, the 
Defendants filed a Joint Motion to Strike 
certain language set forth in Count One 
of the Declaration, and also, a Joint Mo- 
tion for Compulsory Amendment of the 
Declaration. 


It appears by and from a Stipulation 
appearing in the Transcript of Record 
(Pages 19-22) that an Order was made 
on May 27, 1929, in and by which the 
Demurrers of each and both of the De- 
fendants were sustained, as to the First 
Count, and overruled, as to the Second 
Count of the Declaration. Said Order 
also granted the Defendants’ Motion for 
Compulsory Amendment of the Declara- 
tion, as to the Second Ground of said 
Motion, and also, purported to render 
Final Judgment on Demurrer in favor of 
the Defendants, and against the Plain- 


tiff, as to the First Count of the Declar- ~ 


ation, and allowed the Plaintiff until the 
Rule Day in July, 1929, within which to 
file an Amended Second Count: 

It does not appear anywhere in the 
Record that said purported Order, con- 
taining said so-calied Final Judgment 
on Demurrer was ever entered of Rec- 
ord. There appears to be no reason why 
the parties, upon discovery of the Clerk’s 
failure to enter the original Order, 
should not have seen to it that an Or- 
der was recorded Nunc Pro Tune. 

Atlantic Coast Line R. Co. v. Holliday, 
73 Fla. 269, 74 So. 479. 

“It is the duty of an attorney at 
law to take all such steps as may be 
necessary for the due entry and en- 
rollment of a judgment to which his 
client is entitled; and his neglect of 
such duty may render him liable for 
any loss sustained by the client.” 
¥lorida Development Co. v. Polk Coun- 


4 
f 
4 
3 
‘ot 
i 
| 
4 
} 
4 
3 
— 
| 
— 
q 
i 
j 
d { 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ty Nat. Bank, (Fla.) 80 So. 560. Opin- 
ion of Court (Text 562) 


“The power of the court to enter 
judgments Nune Pro Tunc is univer- 
sally conceded. It is on@é which has 
been recognized and exercised from an- 
cient times, and as a part of the court’s 
common-law jurisdiction.” 


However, it has been held by the Su- 
preme Court of this State that the actual 
entry of a Final Julgment is not a pre- 
requisite to suing out a Writ of Error. 
The only essential is that a Final Judg- 
ment be actually rendered. 


See Simmons v. Hanne, 50 Fla. 267, 
39 So. 77. 


Opinion of Court (Text 79) of Vol. 39 
So. 


“There is no requirement by statute 
that the writ lies from final judg- 
ment duly entered. The only question 
to be determined, then, is whether 
there is a final judgment in this case 
or not, and not whether the judgment 
is properly entered on the records of 
the Court.” 

See also, Pittsburgh Steel Co. v. 
Streety, 60 Fla. 183; 53 So. 505. 

Is that part of the Order of May 27, 
1929, (Tr. Pg. 21) which purports to 
render Final Judgment on Demurrer, as 
to the First Count of the Declaration, 
in reality a Final Judgment? I think not. 
That portion of said Order reads as fol- 
lows: 

“It is further Considered, Ordered 
and Adjudged by the Court that Final 
Judgment on Demurrer be, and the 
same is hereby given to Fidelity & 
Deposit Company of Maryland and 
Boyd Hawkins, as to the First Count 
of Plaintiff’s Declaration, the said De- 
murrers being sustained without leave 
to the Plaintiff to Amend said First 
Count.” 

In Mitchell v. St. Petersburg and G. 
Ry. Co., (Fla.) 47 So. 794, the follow- 
ing was entered as the Final Judgment 
in the cause: 

“Whereupon it is Ordered that the 
Defendant be acquitted, and that the 
Defendant do have and recover of the 
Plaintiff its costs in this behalf ex- 
pended to be taxed by the Clerk.” 
The Court in its 

795) said: 

“We think the attempted Judgment 
entered in this case falls within the 
principle above announced. It is true 
that it contains the words ‘it is order- 
ed that the defendant be acquitted’, 
but there is no adjudication therein 
as to the Plaintiff or his complaint 
except that he be adjudged to pay the 
costs. There is no adjudication that 
the Plaintiff shall take nothing by his 


Opinion on (Text 


plaint, or that the Defendant go hence 

without day.” 

The Court held that said Judgment 
was not such a Final Judgment as would 
support a Writ of Error, and for that 
reason, dismissed the Writ of Error. 

In Pensacola Bank & Trust Co. v. 
Nat. Bank of St. Petersburg, (Fla.). 50 
So. 414, the following was entered as 
the Final Judgment in the cause: 

“Whereupon it is Ordered that Judg- 
ment is rendered for the Defendant, 
and that the Defendant do have and 
recover of and from the Plaintiff its 
costs in this behalf expended, to be 
taxed by the Clerk, now assessed at 

One Hundred and Sixty Four and 

39/100 Dollars.” 

The Court in its Opinion said: °* 

“The quoted entry in this cause is 
not such a Final Judgment as will 
support a Writ of Error. No issue be- 
tween the parties in the cause is ad- 
judicated or finally disposed of there- 
by. Jt does not adjudge that the Plain- 
tiff take nothing by his plaint, nor does 
it adjudge that the Defendant be dis- 
charged, or go hence without day.” 

The Court held that said Order was 
not a Final Judgment, and therefore, dis- 
missed the writ of Error ex proprie 
motu. 

The so-called Final Judgment on De- 
murrer in the case at Bar, likewise, fails 
and omits to adjudge either that the 
Plaintiff take nothing by his plaint, or 
that the Defendants go hence without 
day. 

It is, therefore, obvious that it is not 
such a Final Judgment as will support a 
Writ of Error, and if it were not for 
the fact that the Record (Tr. Pg. 17) 
shows an Order of Dismissal purporting 
to dismiss the action, the Writ of Er- 
ror would, of necessity, be dismissed by 
this Court, even though no Motion to 
Dismiss has been filed. 

C. W. Zaring & Co. v. Humphreys, 68 
Fla. 6, So. 665. 

However, the Order of Dismissal is 
sufficient to support the Writ of Er- 
ror in this case, even though no Assign- 
ment of Error is predicated upon said 
Order. 

After the Court made the Order of 
May 27, 1929, (Tr. Pg. 20-21) herein- 
above referred to, the Plaintiff, on June 
6, 1929, filed a Motion entitled “Mo- 
tion for Dismissal’. Said Motion did not, 
in fact, request a dismissal of the action, 
it being in the following language: 

“Comes now the Plaintiff, Alonzo 

Riley, by his undersigned attorneys, 

and represent unto the Court that he 

declines to plead further herein, but 
reserved his exceptions to the Court’s 

Ruling upon Demurrer.” 
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On the same day, to-wit, June 6, 1929, 
an Order dated June 3, 1929, was filed, 
which Order (Tr. 17) dismissed the ac- 
tion. It appears from the recitals of 
said Order that it is purported to be 
predicated upon the Plaintiff’s aforesaid 
Motion, which, as aforesaid, was erron- 
eously entitled “Motion for Dismissal.” 

No Assignment of Errors is predicat- 
ed, however, upon this Ruling of the 
Court, hence the same will not be re- 
viewed. 

The Assignments of Error are three 
in number. The first Assignment ques- 
tions the Ruling of the Court in sustain- 
ing the Demurrers of the Defendants to 
the First Count of Plaintiff’s Declara- 
tion. The Demurrer of the Defendant, 
Fidelity & Deposit Company of Mary- 
land, (Tr. 8-10) and the Demurrer of 
the Defendant, Boyd Hawkins, (Tr. 10- 
12), are, each and both, addressed to 
the Declaration as a whole, and not to 
each Count thercof severally. 

It is an elementary Rule of Common- 
law Pleading and procedure that where 
a Declaration contains one good count, 
a Demurrer addressed to the whole 
Declaration should be overruled. 

1 Chitty on Pleading 664, 6 Ency. PI. 
Pr. 301. 

Barbee v. J. & A. Plank R. Co., 6 Fla. 
262. 

McKay v. Friebele, 8 Fla. 21 (Text 
28). 

Potter v. Realty Securities Corpora- 
tion (Fla.) 82 So. 298 (3rd Hd. Nt.) 

In the case at Bar, the Lower Court 
overruled said Demurrers, as to the Sec- 
ond Count, and yet, sustained them, as 
to the First Count, of the Declaration. No 
Cross-Assignment of Error has been fil- 
ed by either of the Defendants, and 
hence the propriety or correctness of the 
Court’s Ruling in overruling the De- 
murrers, as to the Second Count, is not 
before this Court, and the Second Count, 
is for the purpose of this proceeding, 
presumed to be legally sufficient. It fol- 
lows then, that there being one good 
count in the Declaration, and the De- 
murrers being addressed, as they were, 
to the Declaration in its entirety, the De- 
murrers should, each and both, have 
been overruled, and the Court erred in 
sustaining them, as to the First Count 
of the Declaration. 

Counsel for the Plaintiff have devot- 
ed a good portion of their Brief to ar- 
guing the legal sufficiency of the First 
Count. It is unnecessary to pass upon 
that question, but as this cause, upon 
being reversed and remanded, will neces- 
sarily have to go back to Rules, it might 
be well to express an opiaion, at this 
time, on that point. 

The First Count alleges the granting 
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of a Temporary Injunction, and the giv- 
ing of an Injunction Bond pursuant to 
the terms of said Injunction Order, and 
then sets forth the Injunction Bond 
verbatim. It is then alleged that the 
Temporary Injunction was_ thereafter 
dissolved, and that Plaintiff incurred 
certain expenses in procuring a disso- 
luticn of said Injunction. The obligation 
of the Bond is not predicated, however, 
upon a dissolution of the Injunction, nor 
upon Defendant’s failure to pay the 
Plaintiff’s expenses incurred in obtain- 
ing a dissolution thereof. That is the 
usual and customary condition of an In- 
junction Bond, but it is not the condition 
of the particular Injunction Bond in 
question. In a suit upon an Injunction 
Bond, it is certainly incumbent upon the 
Plaintiff to allege, and to allege posi- 
tively and in issuable form, a breach of 
the condition of such bond. That is the 
very gist of his action. A careful exam- 
ination of Count One of the Declaration 
fails to disclose wherein the Plaintiff 
has alleged any breach of the condition 
of said Bond. For this reason, said 
Count, is, in my opinion, fatally defec- 
tive. Another point which renders said 
Count bad, is that the Bond was exe- 
cuted by Fidelity & Deposit Company of 
Baltimore, as Surety, whereas the Cor- 
poration, Defendant to this suit is Fidel- 
ity & Deposit Company of Maryland. 


The Second Assignment of Error ques- 
tions the Court’s Ruling in rendering 
Final Judgment on Demurrer in favor of 
the Defendants upon the First Count 
of the Declaration. 

It having been error to sustain the 
Demurrers to said First Count, as here- 
inbefore pointed out, it necessarily fol- 
lows that the Court erred in attempt- 
ing to render a Final Judgment against 
the Plaintiff on said Demurrers. 

Furthermore, even if the Demurrers 
had been so framed as to have warrant- 


ed an Order sustaining them, as to the 
First Count, a Final Judgment on De- 
murrer could not properly have been ren- 
dered, while the Second Count remained 
in the Declaration. 


See Seaboard Air Line Ry. Co. v. Al- 
len (Fla.) 89 So. 555. 


The Third Assignment of Error ques- 
tions the Court’s Ruling in granting the 
Befendant’s Motion for Compulsory 
Amendment of the Declaration, as to 
the Second Ground of said Motion. 

Compulsory Amendments are allow- 
able only when a pleading is so fram- 
ed as to prejudice, or embarrass, or delay 
a fair trial of the action. 

Sec. 4296 Com. Gen. Laws 1927. 

A. Motion for Compulsory Amend- 
ment of a Declaration should state that 
the Declaration is so framed as to preju- 
dice, embarrass or delay a fair trial of 
the case. 

Western Union Tel. Co. v. Merritt 
(Fla.) 46 So. 1024. : 

Cook v. Hopkins (Fla.) 124 So. 441. 

The Motion in the case at Bar, in- 
stead of stating that the Declaration is 
so framed as to prejudice, embarrass or 
delay a fair trial of the action, states 
that it is “so framed as to prejudice, 


hinder, embarrass and delay these de- 


fendants in and about the preparation of 
their defense thereto.” 

In Cook v. Hopkins, Supra, the Court 
in its Opinion (Text 442) said: 

“Obviously it is no ground for a 

Compulsory Amendment that the De- 

fendant is unable to intelligently plead 

to the Declaration.” 

In quoting the above portion of the 
Opinion in said case, I do not do so with 
approval, for, in my humble opinion, it 
does not correctly state the law on the 
subject, but I quote from said Opinion 
merely to emphasize the strict, technical 
construction, which the Supreme Court 
of Florida has seen fit to place upon 


Sec. 4296 of the Com. Gen. Laws 1927. 

The same Court in the same case also 
said: 

“The purpose of the Compulsory 
Amendment Statute is to facilitate the 
trial of causes. It cannot be used to 
require the pleader to plead his evi- 
dence.” 

It would seem that the Defendants, in 
and by their Motion for Compulsory 
Amendment, were seeking to require the 
Plaintiff to plead his evidence, namely, 
to state the names of the agents referred 
to in the Declaration. 

For the foregoing reasons, I am of 
the opinion that the Court erred in 
granting the Motion for Compulsory 
Amendment. 

For the reasons hereinbefore stated, 
I am of the further opinion that all 
three of the Assignments of Error are 
well taken and should be sustained, and 
that the Judgment must be reversed. 

IT IS, THEREFORE, ORDERED 
AND ADJUDGED that the Final Judg- 
ment heretofore rendered in said cause 
on June 3, 1929, and entered June 6, 
1929, dismissing said cause, be, and the 
same is hereby reversed, and that the 
cause be, and hereby is remanded for 
further proceedings, in accordance with 
law and with the views expressed in 
this Opinion. 

IT IS FURTHER ORDERED that all 
of the costs incurred herein be taxed by 
the Clerk and assessed against the De- 
fendants in Error. 

DONE AND ORDERED, in Cham- 
bers, at Miami, Florida, this 2nd day 
of June, A. D. 1930. 

W. L. FREELAND, 
Circuit Court. 

We concur in the foregoing Opinion 
and Judgment: 

H. F. ATKINSON, 

PAUL D. BARNS, 

ULY O. THOMPSON, 
Circuit Judges. 
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